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1 


(a) Supreme Court of the District of Columbia ! 

Equity No. 54942 i 

Hartford Accident and Indemnity Company, a Corporation, 

plaintiff | 

vs. ! 

I 

Robert J. Hoage, Deputy Commissioner, and Annie Lurig, 

defendants i 

United States of America, I 

District of Cohmibi/i^ ss: 

Be it remembered, that in the Supreme Court of the lf)istrict of 
Columbia, at the city of Washin^on, in said District, at| the times 
hereinafter mention^, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

I 

1 Bill of complaint for in function and other relief 

Filed Oct. 20,1932. Frank E. Cunningham, clerjc 
In the Supreme Court of the District of Columbi^i 

I 

Holding an equity court 

Equity No. 54942 j 

Hartford AccmENT and Indemnity Company, a Cor^ration 

vs. j 

Robert J. Hoage, Deputy Commissioner, and Annie Lurig 

The bill of complaint of Hartford Accident and Indernnity Com¬ 
pany respectfully represents to the court as follows: 

1. That it is a corporation engaged in the writing and placing of 
casualty insurance, and that having first duly qualified as Required by 
law is now engaged in the said business in the District of I Columbia, 
and, brings this suit in its own behalf as a party in interest under 
section 21 (b) of the act of Congress approved March 4thJ 1927, and, 
as amended May 17, 1928, which said act is commonly knpwn as the 
District of Columbia workmen’s compensation law, and which became 
effective in the District of Columbia, July 1, 1928, and v^^hich act is 
still in force and effect in the said District of Columbia. I 

2. That the defendant, Robert J. Hoage, is a citizen of [the United 
.States and, so far as the plaintiff is advised and believes, it avers him 
to be a resident of the District of Columbia, and is suedl as D^uty 
Commissioner of the United States Employees’ Compensation Com¬ 
mission in charge of all matters and things having tp deal with 

.2 the aforesaid law in the said District of Columbia; the de¬ 
fendant, Annie Lurig, is a citizen of the United S^tes and a 
resident of the District of Columbia and is sued in her bwn behalf 
.and as claimant on a certain claim for compensation insitirance filed 
with the said defendant, Robert J. Hoage, on, to wit, tlje 25th day 
of April 1932, all of which more fully hereinafter apj)e4rs. 

3. That the plaintiff, Hartford Accident and Indemnitjf Company, 
through its duly authorized agents and oflGicers, executed and de- 
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livered its policy of insurance numbered C-1066580, whereby, and 
by reason of which, it undertook to, and did, insure The Munsey 
Trust Company, a corporation, as ah employer, and the said The 
Munsey Trust Company, a corporation, promised and agreed to ad¬ 
vise the plaintiff as to the number and names of its servants and 
employees, the premium for the said policy of insurance to be based 
upon the number of the employees. 

4. That one Adolph C. JLurig, an ironworker, over a period of 
approximately five years, had been called in once or twice a year 
for the purpose of repairing certain locks and doors on the property 
of The Munsey Trust Company, a corporation, and, on each occasion, 
submitting to the said The Munsey Trust Company, a corporation, 
a bill for repairing a lock or for repairing a door or for whatever 
the work was that he was requested to do; that on, to wit, January 23, 
1932, the said Adolph C. Lurig was called in by The Munsey I'rust 
Company, a’corporation, to repair a certain door in the bank, and, 
on the 24th day of January 1932, the same being a Sunday, the 
said Adolph C. Lurig, on the premises of The Munsey Trust 

3 Company, a corporation, permitted a gate to fall upon him, 
injuring him, which said injury subsequently caused his death 

on the 28th dav of March 1932; that the said The Munsev Trust 
Company, a corporation, never reported or carried the said Adolph 
C. Lurig on its books as an employee or servant. 

o. That on, to wit, the 25th day of April 1932, the said defendant, 
Annie Lurig, filed with the office of the Deputy Commissioner her 
claim for compensation in a death case by a widow, etc., pursuant 
to the terms of sections 13 and 19 of the aforesaid act of Congress, 
and claimed compensation on behalf of herself and infant child, 
Adolph J. Lurig, who was born on the 24th day of May 1914, and 
who attained his majority, to wit, eighteen years, on May 24, 1932; 
that the said application for compensation alleged that the said 
Adolph C. Lurig was in the employ of The Munsey Trust Company, 
a corporation, on the 24th day of January 1932, the date he received 
his fatal injury. 

6. That thereafter, on, to wit. May 1, 1932, plaintiff served notice 
to the Deputy Commissioner, Robert J. Hoage, the defendant, that 
the payment of compensation would be paid without waiting for an 
award from the Compensation Commission, and the plaintiff made 
the payments, as is set forth in the findings of fact of the Deputy 
Commissioner, dated the 10th day of October 1932, appended to this 
bill and prayed to be read as a part hereof, marked “ Exhibit A”; 
that plaintiff commenced and continued the payments under a mis¬ 
apprehension of the actual facts in the case; that thereafter, on, to 
wit, September 1, 1932, plaintiff received information which clearly 
informed plaintiff that the said Adolph C. Lurig was not an 
employee in contemplation of the aforesaid Act of Congress, 

4 known as the District of Columbia workmen’s compensation 
law, and requested the defendant, Robert J. Hoage, to permit 

the said plantiff to reopen the said cause and to permit it to have 
a hearing as to whether or not the said Adolph C. Lurig was an 
employee of The Munsey Trust Company, a corporation, at the time 
he received his fatal injury; that on September 7, 1932, the defen¬ 
dant, Robert J. Hoage, sent notice to plaintiff that he would hold 
a hearing on the 27th day of September 1932, at which said hearing 
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urig was 
ation, at 

the time he received his injury and that the said Adolplj C. Lurig 
was an independent contractor; that on, to wit, October 10, 1932, the 
said Robert J. Hoage filed his findings of fact and the award, here- 
tofor referred to and appended to this bill of complaint a^ “ Exhibit 
A”, which said findings of fact and award are set forth in. full and 
made a part hereof. i 

7. Plaintiff avers that at the time of the injury sustained by the 
said decedent, Adolph C. Lurig, and subsequently at theJfcime of his 
death, he was not an employee of the said The Munsey Trust Com¬ 
pany, a corporation, and that the status of employer an<J employee 
did not exist or was not in force and effect at those times.! That for 
this reason the award of the said defendant, Robert J. I Hoage, as 
aforesaid, was not consistent with, pursuant to, or junder the 
authority of the aforesaid act of Congress, or otherwise i in accord¬ 
ance with law, and that the said defendant, Robert J. Hoage, had 
no jurisdiction wherein he might properly make his said findings 
of fact and award. ! 

5 8. Plaintiff avers that, if the award of the defendant, Robert 
J. Hoage, deputy commissioner, as aforesaid, is sustained, this 

plaintiff will be required to pay out large sums of money up to a 
maximum sum of seventy-five hundred dollars ($7500.00^, together 
with all funeral and medical expenses; that the defendant, Annie 
Lurig, upon information and belief, is not a person of me^ns, and if 
this plaintiff is compelled to make further payments undeij the award 
of the defendant, Robert J. Hoage, that it will be unable! to recover 
any such payments or any part thereof, and will thereby siiffer irrep¬ 
arable loss and damage. j 

Wherefore, the premises considered, the plaintiff prays 1 

1. That a United States writ of subpoena issue out of| this court 
directed to each of the defendants named herein, commaiiding them 
to appear herein on a day certain and answer the exigencies of this 
bill. 

2. That in the event the court be of the opinion that other and 

further parties are necessary to this bill that an order mayl be entered 
herein making them or each of them parties hereto, and t|hat service 
of process be issued against them as against the original defendants 
named. j 

3. That upon proper notice to the said defendants this | court issue 
a temporary injunction restraining and enjoining the defendant, 
Robert J. Hoage, as deputy commissioner, from carrying into effect 
or attempting to carry into effect, either directly or indirectly, the 
findings of fact and award thereunder made by him and entered in 
the records of the Workmen’s Compensation Commissibn for the 

District of Columbia on October 10, 1932. | 

6 4. That an order be entered herein staying any and all 
payments of money which the plaintiff is compelled to make 

under the terms of the award of the said defendant, Robert J. Hoage, 
as deputy commissioner, dated October 10, 1932, until the jfinal deter¬ 
mination of this cause. | 

5. That, upon final hearing of this cause, this court i^sue a per¬ 
manent injunction, forever restraining and enjoining tne said de¬ 
fendant, Robert J. Hoage, as deputy commissioner, fro|n carrying 


plaintiff’s only contention being that the said Adolph C. jL 
not an employee of The Munsey Trust Company, a corpoi 
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into effect or attempting to carry into effect, either directly or in¬ 
directly. the findings of fact and award thereunder made bv him and 
entered in the records of the Workmen’s Compensation Commission 
for the District of Columbia on October 10. 1932, and forever re¬ 
straining and enjoining any and all payments of money which the 
plaintiff is compelled to make to the defendant. Annie Lurig, or any 
other person, executor, administrator, or assign acting for her on her 
estate. 

6. That this court, upon a final hearing of this cause on its merits,- 
enter a decree declaring the said order of the said defendant, Robert 
J. Hoage, dated October 10, 1932, to be invalid and contrary to law 
and of no force and effect. 

7. That this court grant to plaintiff a trial de novo of all the issues 
raised, as set forth in the foregoing bill of complaint. 

8. And for such other and further relief as the nature of the case 
may require and which to the court may seem just and proper. 

' Hartford Accident and Indemnity Company^ 

By Philip J. Viehmann. 

Cornelius H. Doherty, 

Frank E. Glynne, 

Attorneys for Plaintiff. 

7 District of Columbia, ss: 

Philip J. Viehmann, being first duly sworn according to 
law, deposes and says that he is the local resident agent of Hartford 
Accident and Indemnity Company; that he is authorized to make 
this affidavit on behalf of said plaintiff and that he has personal 
knowledge of the facts therein stated; that he has read same and 
he verily bdieves the facts so stated herein to be true. 

Philip J. Viehmann. 

Subscribed and sworn to before me this 19th dav of October 1932. 

[notarial seal.] Howard S. Ryan, 

Notary Public of D.C. 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

Exhibit A 

Compensation order. Award of compensation. Case No. 851-19 

In the matter of the claim for compensation under the District of 
Columbia Worlonen’s Compensation Act 

Mrs. Annie Lurig, Claimant 

vs. 

The Munsey Trust Company, Employer; Hartford Accident and 
Indemnity Company, Insurance Carrier 

Such investigation in respect to the above-entitled claim having 
been made as is considered necessary and a hearing having been duly 
held in conformity with law, the deputy commissioner makes the 
following 
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FINDINGS OF FACT 

That on the twenty-fourth day of January 1932 Adolph' C. Lurig, 
hereinafter known as “ employee ”, was in the Employ of 

8 the employer above named, whose address is 13291 E Street, 
NW., Washington, District of Columbia; that thq employer 

was subject to the provisions of an act of Congress approv(jd May 17, 
1928, entitled “An act to provide compensation for diffability or 
death resulting from injury to employees in certain employments in 
the District of Columbia and for other purposes ”; that tljie liability 
of the employer for compensation under the said act w|as insured 
by the Hartford Accident and Indemnity Compain^* th^t on said 
day the employee herein, while in the employ of the emplbyer above 
named as an ornamental ironworker, sustained personal injury which 
arose out of and occurred in the course of his employment, and re¬ 
sulted in his disability and death; that while so employed and en¬ 
gaged in putting new bolts in a large steel gate leading to a vault, 
the gate slipped, falling on the employee, striking him on the head, 
and as a result thereof the employee suffered injuries described by 
Dr. M. B. Fischer, attending physician, as lacerations' above the 
right eye, involving the right eyelid, lacerations of th^ posterior 
upper portion of the scalp, complete laceration of the fower two- 
thirds of the nose, involving the nasal cartilage; that as a result 
of the injury above described, the employee suffei'ed temporary total 
disability from January 24, 1932, to and including February 8, 1932; 
that the employee returned to work on February 9, 1932, and con¬ 
tinued to work until March 18, 1932; that the employee returned 
to Dr. M. B. Fischer for medical treatment on March 18L 1932, and 
was removed to Georgetown University Hospital for opei]ation; that 
as a further result of said injury, the employee died on the twenty- 
eighth day of March 1932; that the wage of the employee at the 
time of the injury was $15.50 per day, and that the avedage weekly 
wage is in excess of $37.50, the maximum provide4 in the act 

9 upon which compensation may be based; that Atinie Lurig, 
who was born on December 24, 1890, is the surviving wife of 

the employee, and as such she is entitled to compensation at the rate 
of 35% of $37.50, or $13.13 per week, from March 28, 1932; that 
Adolph J. Lurig, who was born on May 24, 1914, was the surviving 
minor child of the employee on March 28, 1932, and as such he is 
entitled to compensation in the amount of 10% of $37.50, or $3.75 
per week, from March 28, 1932, to May 24, 1932, when | he reached 
the age of 18 years; that Annie Lurig is the mother d^^d natural 
guardian of Adolph J. Lurig, surviving child of the employee; that 
Annie Lurig, the claimant herein, is entitled to compensition in her 
own behalf from March 28, 1932, to October 9, 1932, bo^h dates in¬ 
clusive, a period of 28 weeks, at the rate of $13.13 per we^k, amount¬ 
ing to $367.64; that Annie Lurig (claimant herein, is I entitled to 
compensation in behalf of Adolph. J. Lurig, surviving d^ii^or child 
of the employee, from March 28, 1932, to May 23, 1932. both dates 
inclusive, a period of 8 weeks, at the rate of $3.75 per wqek, amount¬ 
ing to $30.53; that the total amount of compensation t^ which the 
. claimant herein is entitled in her own behalf and in behalf of the 
surviving minor child of the employee up to and including October 
9, 1932, amounts to $398.17; that the employer has pai(} compensa- 
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tion to the claimant in her own behalf and in behalf of the surviv¬ 
ing minor child amounting to $300.10, and is entitled to take credit 
therefor; that the employer has paid burial expenses in the amount 
of $200.00 as provided in section 9 (a) of the act; that Attorney 
E. S. Brashears rendered legal services in behalf of the claimant, 
and for such services his fee is approved as reasonable in the amount 
of $100.00. 

Upon the foregoing findings of fact, the deputy commissioner 
makes the following 

10 AWARD 

That the employer, the Munsey Trust Company, and the insur¬ 
ance carrier, Hartford Accident & Indemnity Company, shall pay 
to the claimant herein compensation as follows: In her own behalf 
as surviving wife of the employee from March 28, 1932, to October 
9, 1932, both dates inclusive, a period of 28 weeks, at the rate of 
$13.13 per week, amounting to $367.64; and in behalf of Adolph J. 
Lurig, surviving minor child of the employee, from March 28, 1932, 
to May 23, 19»fe, both dates inclusive, a pericxl of 8K weeks, at 
the rate of $3.75 per week, amounting to $30.53, making the total 
amount of compensation to which the claimant is entitled in her 
own behalf and in behalf of the surviving minor child of the 
employee amount to $398.17, less compensation already paid by the 
employer to the claimant herein in her own behalf and in behalf 
of the surviving minor child in the amount of $300.10, leaving a 
balance of $98.07, which amount is due and shall be paid forthwith; 
shall continue to pay compensation to the claimant herein as sur¬ 
viving wife of the employee beginning October 10, 1932, at the 
rate of $13 l 13 per weeK, ])ayable every two weeks, until further 
order of the Deputy Commissioner; and shall pay to Attorney E. S. 
Brashears for legal services rendered in behalf of the claimant the 
sum of $100.00, which amount shall constitute a lien upon and shall 
be paid out of the unpaid installments of compensation to which the 
claimant is entitled. 

Given under my hand at Washington, D.C., this tenth day of 
October 1932. 

i (Signed) R. J. Hoage, 

Deputy CommhHioner^ District of Columbia^ 

Compensation District, 


11 PROOF OF SERVICE 

I hereby certify that a copy of the foregoing compensation order 
was sent by registered mail to the claimant, the employer, the insur¬ 
ance carrier, Mr. E. S. Brashears, and Mr. Cornelius H. Doherty, 
at the last known address of each as follows: 

Name Address 

Mrs. Annie Lurig- 825 Marietta Place, NW.. 

Washington, D.C. 

The Munsey Trust Company_ 1329 E Street, NW., 

Washington, D.C. 

Hartford Accident & Indemnity Company_ 925 15th Street, NW., 

Washington, D.C. 

Mr. E. S. Brashears_ 1100 Barr Building, 

Washington, D.C. 
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Name Address 

Mr. Cornelius H. Doherty_1010 Vermont ^enue, N.W., 

Washington, Ef.C. 

Mailed October 10, 1932. ! 

(Signed) R. J. Hof^GE, 

Deputy ComiAsiorier, 

Motion for tempoi'ary infunction and notice | 

I 

Filed October 20, 1932 i 


Comes now the plaintiff in the above entitled cause by Cornelius 
H. Doherty and Frank E. Glynne, its attorneys, and moves the 
court to grant a temporary injunction against the defendant, Robert 
J. Hoage, deputy commissioner, restraining and enjoining them 
from doing any and all things, directly or indirectly, to carry into 
effect the award made by him, based upon certain findings of fact, 
on October 10, 1932, which findings of fact and awar^ are now 
entered upon the records of the Workmen’s Coi^pensation 
12 Commission for the District of Columbia, and under which 
said award the plaintiff is directed to make certaiii payments 
to the defendant, Annie Lurig, and others. j 

2. To grant a temporary injunction against Annie Lurig, her 
assigns, or any other person claiming under her, from ei^forcing or 
attempting to enforce the aforesaid order of the said defendant, 
Robert J. Hoage, Deputy Commissioner. 

3. To enter an order herein directing a trial de novo ^f all facts 

and issues raised thereon under a claim filed by the said defendant, 
Annie Lurig, on April 25, 1932, with the Workmen’s Compensation 
Commission for the District of Columbia. j 

4. The reasons and grounds argued in support of the ^aid motion 

are set forth in the Statements of Points and Authorities filed with 
this motion. j 

Cornelius H. DoHtRTT, 
Frank E. Glynne, | 

Attorneys for f^laintiff, 

I 

Order for temporary infunction 
Filed Jan. 21, 1933 


This cause comin" on for a hearing upon the motion of fhe plaintiff 
for a temporary injunction and other relief, and having been fully 
argued and considered, it is by the court this 21st day of January 
1933 ordered: | 

1. That a temporary injunction be, and the same hereb}^ is, granted 
against the defendant, Robert J. Hoage, as Deputy Commissioner, 
restraining and enjoining him from carrying in|to effect or 
13 attempting to carry into effect, either directly orj indirectly, 
the findings of fact and award made by him anq entered in 
the records of the Workmen’s Compensation" Commission for the 
District of Columbia on, to wit, October 10, 1932. 
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2. That a temporary injunction be, and the same is hereby, granted 
against the said defendant^ Annie Lurig, restraining and enjoining 
her from attempting to enforce the said order of the said defendant, 
Robert J. Hoage, Deputy Commissioner, as aforesaid, on, to wit, 
October 10, 1932. 

3. That all payments under the said order of the said Deputy 
Commissioner, Robert J. Hoage, on, to wit, October 10, 1932, com¬ 
pelling this plaintiff to make certain payments of money thereunder 
to the said defendant, Annie Lurig, be, and the same hereby are, 
stayed until the further order of this court. 

It is further ordered that the said temporary injunction granted 
shall not take effect until the plaintiff herein shall enter into an 
undertaking in the penal sum of one thousand dollars conditioned 
upon the payment of such costs and damages as may be incurred 
or suffered by the defendants, or each of them, who may be found 
to have been wrongfully enjoined or restrained thereby. 

By the court: 

O. R. Luhrixg, 

No objection as to form: Justice. 

Cornelius H. Dohertt, 

Attorney for Plaintiff. 

J. J. Wilson, Asst.TJ.S.Atty.D.C 

Attorney far Robert J. Hoage., Deyuty Comm/lssioner. 
Edward S. Brashears, 

Albert F. Be\sley, 

Attorneys far Annie Lurig. 

14 Motion of Defendant Hoage to dismiss bill of complaint 

Filed Feb. 24, 1933 

4 ^ 4 : * ♦ * ♦ ♦ 

Now comes the defendant, Robert J. Hoage, Deputy Commis¬ 
sioner, United States Employees’ Compensation Commission, by his 
attorneys, and moves this honorable court to dismiss the bill of com¬ 
plaint filed herein for the following reasons, to wit: 

1. That the bill of complaint filed herein does not entitle the plain¬ 
tiff to any relief in law or equity. 

2. That the bill of complaint does not seek a statutory review of 
the compensation order, award of compensation, filed by the defend¬ 
ant, Robert J. Hoage, on October 10,1932, under section 21 (b) of the 
Longshoremen’s and Harbor Workers’ Compensation Act (U.S.C., 
title 33, chapt. 18, as made applicable to the District of Columbia by 
act of May IT, 1928, D.C. Code, title 19, chapt. 2), to have this hon¬ 
orable court determine questions of law only, as limited by the stat¬ 
ute; that is, to determine whether the said compensation order is 
‘‘ not in accordance with law ”, which is the only statutor}" authority 
vested in the court under said act. 

3. That the bill of complaint seeks a trial de novo of all the issues 
raised in this case; that under the law the plaintiff is not entitled to 
a trial de novo., but only to a statutory review of the compensation 
order to determine whether it is “ not in accordance with law ”, and 
the said bill is therefore bad in substance. 
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4. That the bill of complaint seeks to have the court [disregard 

the findings of fact and award of the defendant, [Robert J. 
15 Hoage, as set forth in the compensation order filed October 10, 
1932, and all of the evidence taken at the hearing h^d before 
him on September 27, 1932; that under the law the finding of fact 
of the deputy commissioner where supported by evidence are final 
and conclusive and the court is without jurisdiction to hekr the evi¬ 
dence de novo or to redetermine the weight of the evidence taken 
before the deputy commissioner in the compensation proc^ding. 

5. That the findings of fact and award of the defendant deputy 
commissioner as shown in the compensation order annexed to the 
bill of complaint as exhibit A are in accordance with law. 

6. For such other good and sufficient reasons as may be shown. 

Leo a. Rover, ' 

United States Attorney^ 

John J. Wilson, 

Assistant United States Attonhey^ 

Attorneys for Defendant Hoage. 

\ 

I 

Motion of Defendant Lurig to dismiss hill of compl^nt 

Filed Mar. 6, 1933 


Comes now the defendant, Annie Lurig, by her attorneys, and 
moves the court to dismiss the plaintiff’s bill of complaiDt, filed in 
the above-entitled cause, for the following reasons: 

1. The bill of complaint filed herein does not entitle the plaintiff 
to any relief in law or equity. 

2. The bill of complaint does not allege any facts or circumstances 

establishing the conclusion of law stated in the bill that the 
16 deceased Adolph Lurig was not an employee of tl^e Munsey 
Trust Company, and therefore does not allege anV grounds 
for relief. 

3. The plaintiff is not entitled to a hearing de novo; and the 
bill of complaint is incomplete and insufficient for a judi<j:ial review 
of the proceedings before the Deputy Commissioner, 

4. For such otner good and sufficient reasons as may be'shown. 

Brashears & Townsend, 

By Edward S. BrashearS, 

Wilson L. Townsend, 

Albert F. Beasley, 

Attorneys for defendant Lv/rig. 

i 

Memorandvm sustaining motion to dismiss hill | 

Filed Mar. 10, 1933 


The motion to dismiss the bill of complaint is granted, with leave 
to amend, on the following theory: I 

While this court has the power to grant a trial de novb to deter¬ 
mine a disputed question as to the jurisdiction of the Debuty Com- 
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missioner, the complaining party is not entitled to such trial de novo 
as a matter of right in every case. The disputed question is tried 
in the first instance by the Deputy Commissioner. The proceeding 
in this court is in the nature of a review, and the bill should be ao 
companied, or should emlx)dy, the transcription of the testimony be¬ 
fore the Deputy Commissioner, or an adequate statement of 

17 the pertinent parts thereof. Upon consideration thereof the 
court.' must be dissatisfied with the Deputy Commissioner’s 

conclusion as to the disputed question before a trial de novo should 
be granted. 

Joseph W. Cox, 

Justice. 

March 10,1933. 

Order sustaining motion to dismiss 
Filed Mar. 11, 1933 

« * * ♦ « « 

This cause coming on to be heard on the separate motions of the 
defendants, Robert J. Hoage, Deputy Commissioner, and Annie 
Lurig, to dismiss the bill of complaint, and having been fully argued 
and considered it is by the court this 11th day of March 1933, 

Ordered that the said motion of the defendant, Robert J. Hoage, 
Deputy Commissioner, be, and the same is hereby, denied without 
prejudice. 

It is further ordered that the motion of the defendant, Annie 
Lurig, be, and the same is hereby, sustained, with leave to the plain¬ 
tiff to file an amended bill within five days. 

The plaintiff having signified its desire to apply to the Court of 
Appeals of the District of Columbia for the allowance of a special 
appeal, it is further ordered that the proceedings herein be, and 
the same are hereby, stayed until a final determination of the appli¬ 
cation for a special appeal; provided application for special appeal 
be made on or before March 17, 1933. 

By the court: 

Joseph W. Cox, 

Justice. 

18 Amended hill of complaint for injmoctlon and other relief 

Filed April 7, 1933 

The amended bill of complaint of Hartford Accident and Indem¬ 
nity Company, leave of court being first had and obtained, respect¬ 
fully represents to the court as follows: 

1. That it is a corporation engaged in the writing and placing of 
casualty insurance, and that having first duly qualified as required 
by law is now engaged in the said business in the District of Colum¬ 
bia, and brings this suit in its own behalf as a party in interest under 
section 21 (b) of the act of Congress approved March 4th, 1927, and 
as amended May 17, 1928, which said act is commonly known as 
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the District of Columbia Workmen’s Compensation Law, ^nd which 
became effective in the District of Columbia, July 1, jl928, and 
which act is still in force and effect in the said District of Columbia. 

2. That the defendant, Robert J. Hoage, is a citizen of the United 
States and, so far as the plaintiff' is advised and believed, it avers 
him to be a resident of the District of Columbia, and is sued as 
Deputy Commissioner of the United States Employees’ Compensa¬ 
tion Commission in charge of all matters and things having to deal 
with the aforesaid law in the said District of Columbia; the defend¬ 
ant, Annie Lurig, is a citizen of the United States and|a resident 
of the District of Columbia and is sued in her own behalf and as 
claimant on a certain claim for compensation insurance! filed with 
the said defendant, Robert J. Hoage, on, to wit, the 24th day of 
April, 1932, all of which more fully hereinafter aj^pears. 

19 3. That the plaintiff, Hartford Accident and Indemnity 
Company, through its duly authorized agents a|id officers, 

executed and delivered its policy of insurance numbered |C-1066580, 
whereby, and by reason of which, it undertook to, and did, insure 
The Munsey Trust Company, a corporation, as an employjer, and the 
said The Munsey Trust Company, a corporation, projmised and 
agreed to advise the plaintiff as to the number and names of its 
servants and employees, the premium for the said policy Off insurance 
to be based upon the number of the employees. | 

4. That on, to wit, January 24, 1932, one Adolph C. Lurig, while 

working on the premises of the Munsey Trust Company, a cor¬ 
poration, permitted a gate to fall upon him, injuring him, which 
said injury subsequently caused his death on the 28th day of March 
1932; that thereafter, on, to wit, April 25, 1932, the | defendant, 
Annie Lurig, filed with the office of the Deputy Commissioner, her 
claim for compensation in a death case by a widow, etq., pursuant 
to the terms of sections 13 and 19 of the aforesaid act of Congress, 
and claimed compensation on behalf of herself and infant child, 
Adolph J. Lurig, who was born on the 24th day of May 1914, and 
who attained his majority, to wit, eighteen years, on Majy 24, 1932; 
that the said application for compensation alleged that the said 
Adolph C. Luri^ was in the employ of the Munsey 'trust Com¬ 
pany, a corporation, on the 24th day of January 1932, the date he 
received his fatal injury. | 

5. That thereafter, on, to wit. May 1, 1932, plaintiff scTved notice 
to the Deputy Commissioner, Robert J. Hoage, the defendant, that 
the payment of compensation would be paid without waiting for 

an award from the Compensation Commission, and the plain- 

20 tiff made the payments, as is set forth in the findings of fact 
of the Deputy Commissioner, dated the 10th day of October 

1932, appended to this bill and prayed to be read as a bart hereof, 
marked “ Exhibit A ”; that plaintiff commenced and continued 
the payments under a misapprehension of the actual facts in the 
case; that thereafter, on, to wit, September 1, 1932, plainjtiff received 
information which clearly informed plaintiff that the said Adolph 
C. Lurig was not an employee in contemplation of the ajforesaid act 
of Congress, known as the District of Columbia Worl^en’s Com¬ 
pensation Law, and requested the defendant, Robert J. Hoage, to 
permit the said plaintiff to reopen the said cause and fo permit it 
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to have a hearing as to whether or not the said Adolph C. Lurig 
was an employee of the Munsey Trust Company, a corporation, at 
the time he received his fatal injury; that on September 7, 1932, 
the defendant, Robert J. Hoage, sent notice to plaintiff that he would 
hold a hearing on the 27th day of September 1932, at which said 
hearing plaintiff’s only contention being that the said Adolph C. 
Lurig was not an employee of the Munsey Trust Company, a cor¬ 
poration, at the time he received his injury and that the said Adolph 
C. Lurig was an independent contractor; that on, to w’it, October 
10, 1932, the said Robert J. Hoage filed his findings of fact and the 
award, heretofore referred to and appended to this amended bill of 
complaint as exhibit A, w’hich said findings of fact and award are 
set forth in full and made a part hereof. 

6, The following testimony was introduced at the hearing before 
the defendant, Robert J. Hoage, Deputy Commissioner, to sustain 
the contention of Hartford Accident and Indemnity Companv that 
the relationship of employer and employee did not exist be- 

21 tween the Munsey Trust Company, a corporation, and the 
decedent. Adolph C. Lurig: 

Christopher H. Pope, vice president of the Munsey Trust Com¬ 
pany, a corporation, testified as follows: 

Q. Do you know or did you know Artie Lurig, or Adolph Lurig? 

A. Yes, sir. 

Q. Did you have business relations with him? 

A. Yes. 

Q. Will you state what your business relations with Mr. Adolph 
Lurig were and when they commenced? 

A. Well, they really commenced several years. Mr. Lurig was 
familiar with and knew the construction of all the grille work. 

By the Deputy Commissioner: 

Q. The grille work? 

A. The grill "work; the bronze work; the way the doors were in¬ 
stalled, and knew what was behind the hidden construction, and 
because of that familiarity- 

By Mr. Doherty: 

Q. (Interposing.) He was one of the men who put that work in 
there originally? 

A. He was employed originally by the George A. Fuller Company 
and engaged by them to do the construction work at the time the 
contract was given to the Fuller Company. 

By the Deputy Commissioner: 

Q. You mean at the time the building was constructed. 

A. Yes; a way back in probably 1918. 

The Deputy Commis^oner. I see. 

The Witness. Because of Mr. Lurig’s familiarity with this 

22 construction work, he was subject to call from us to take care 
of any repairs or anything that got out of order in that grill 

work and the bronze doors, and things like that. 

Q. That was for the purpose of keeping in repair the building 
that you were occupying? 

A. Exactly; and William Day, or man in charge of the room, 
would call Mr. Lurig at times and Mr. Lurig would come in and do 
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that work, no matter vrhat it was, and we would supervise it to a 
certain degree because, as he went along with work that keemed to 
be hidden, we would want to know" what kind of trouble he found 
behind those hidden spots. I 

Take the bronze doors in front of the building: they wjould slide 
back in the wall of the building and there was a scratch Constantly 
appearing on the door at the right-hand side, and we thought perhaps 
something inside that construction had fallen down and was causing 
that and wearing the bronze door off at that point and ^f'e worked 
with Mr. Lurig, that is, watched his work, and we tried to determine 
what the trouble wras. 

Bv Mr. Doherty: ! 

V • I 

Q. Let me interrupt you, Mr. Pope: i 

You mean you controlled the work he did or you just hired him 
for the purpose of finding out what was w’rong and to be remedied, 
and you hired him to remedy the defects, or whatever it might be? 
A. That is true, too. 

Q. Did you tell him what to do and how to do it? i 
A. No, we could not tell him what to do but tried to find out with 
him what kind of trouble he had to face, especially on this! particular 

job. 

23 Q. Did you ever stand there and tell him what to do? 

A. Oh, yes. 

Q. And tell him what to do? 

A. I could not tell him what to do; I could trv to fihd out the 

' ^ I 

cause of the trouble that he was up against, the same ast he would 
try to find out. j 

Q. But when you hired him, or had him come there, it was for 
the purpose of really remedying what was wrong with that par¬ 
ticular piece of machinery. 

A. But we w’ould try to find out what w’as wrong, w’jth him, in 
that particular door. | 

I am trying to raise these questions with you because twe did not 
know- what was causing the trouble on the right hand side of the 
door leading to the banking room. I 

Q. You called him as an expert to find out and remedy t;he defect? 
A. Yes. I 

Q. You did not tell him what to do? | 

A. We could not tell him what to do. | 

Q. How" did you pay him ? Did you put him on your [pay roll at 
that time? 

A. We did not put him on our pay roll, but he rendered separate 
bills. 

Q. How would he render these separate bills ? | 

A. I brought them here with me in response to youf* subpoena. 
These bills were itemized and paid to Mr. Lurig. 

Here is one of July 1926—— 

Bv the Deputy Commissioner: 

•/ 

Q. (Interposing.) Take them one at a time. 

By Mr. Doherty: 

Q. Which one have you there? | 

24 The Deputy Commissioner (referring to his papir produced 
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by the witness and referred to by him). This gives the date, 
to services rendered, July the 1st. 

Q. Is that right? 

A. Yes. 

By the Deputy Commissioner: 

Q. When was that paid, July 27th, 1926? 

A. Yes. 

Q. Was this bill made up just for services rendered? 

A. Exactly. 

Q. Or was there any agreement before the work was commenced 
as to just what was to be done or the amount to be paid for it? 

A. No, sir. 

Q. Then, can you tell what the basis of that bill is, whether it 
is for hours of work rendered, or what it is ? 

A. I presume- 

Mr. Doherty (interposing). I object to that. Just what you 
know. 

The Deputy Commissioner. I am asking him to explain this bill. 
Q. Will you explain this bill? 

Mr. Doherty. He did not make the bill, Mr. Hoage. 

Bv the D/Eputy Commissioner: 

Q. Were you responsible for paying it? 

A. Were we responsible for paying it? 

Q. Yes. 

A. Oh, yes; we were. 

Q. Would you not know what was contained in the bill before you 
paid it? 

A. Certainly. 

25 Q. Do you know what is contained in that bill? Do you 
have any idea? 

A. Yes; as the bill explains itself right on the face of it. 

Q. What is it? 

A. (Reading from the document in question:) ‘‘Repairing wick¬ 
ets ” and “ repairing locks on July 1st and July 24th, respectively, 
Q. And one item is for four dollars and the other one is for 
fifteen dollars? 

A. Yes. 

Q. That was for labor, or for materials? 

A. Labor. 

Q. Is that for hours of labor, do you presume ? 

A. I would have to presume it is. 

Q. Did you pay him for anything else he did but labor? 

A. No, sir. 

By Mr. Doherty: 

Q. That was submitted to you when the work was completed, 
was it? 

A. Yes, sir. 

Q. You did not know whether that was one dollar an hour or 
fifteen dollai*s an hour? 
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By the Deputy Commissioner : 1 

Q. (Interposing.) You testified that that is for labor? 

Mr. Bilvshears. He has answered that question. 

By Mr. Doherty: 

Q. You say that this is for labor? 

A. Exactly. ! 

Q. Just the labor and work done in repairing a wicket and also 

a lock? 

26 A. Yes. 

Q. Do you know how long that took to repair it? 

A. I could noit tell you now; that is six years ago, but ^t the time 
the bill was rendered we assumed that it was a reasonable Icharge for 
the labor put in on that particular work. I 

Q. For the work he did? 

A. Yes. 

By the Deputy Commissioner : 

Q. At so much an hour? 

A. I cannot give you the rate on that. 

Q. This bill is six years old? 

A. Yes, sir. 

By Mr. Doherty: 

Q. Did you hire him by the hour or did you tell himlto fix that 
particular job, whatever it may be? j 

A. I think Mr. Lurig came there— I 

Q. (Interposing.) Just a moment, Mr. Pope. You saiy that you 
think ? 

A. I am trying to answer your question. ] 

By the Deputy Commissioner : 

Q. Do you know the basis that Mr. Lurig was hired ^n? If so, 
tell us. i 

A. Mr. Lurig was a man that we always regarded ab perfectly 
honest and dependable, absolutely, and when we asked him to come 
in and do a job we expected him to render a bill for hi^ labor, for 
the time he consumed to do that job. | 

Q. Did you expect him to give you a figure of what it Cost? 

A. No; we never asked him for anything liljie that; it 

27 never entered into the picture. 

Q. You do not know the rate per hour or per 4ay that he 
charged ? ! 

A. We left that entirelv to him to fix his charge. ! 

o I 

By Mr. Doherty : 

Q. You fixed the charge on the basis of the job done ijind not the 
particular hourly basis or day basis ? I 

A. I cannot answer that. 

Mr. William Day, one of our men who has been subpoenaed here 
today, he would telephone to him and the job would b^ done; the 
work would be done. 

Q. Then he would submit a bill to you ? j 

A. He would submit a bill to us. i 

61725—34 - 3 I 
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Q. But you never put him down as one of your employees on any 
of your records at the bank, other than to pay these repair bills? 

A. No, sir. 

Q. Have you any other bills? i 

A. There [indicating a paper writing] is one dated November 28, 
1927, which was paid on the same day; twenty-six dollai*s. 

Mr. Doheety. And this one of November 28, 1927. 

The Deputy Commissioner. Identify them all as to date. 

Mr. Doherty. This one is January 14, 1929, for twenty-one dol¬ 
lars, to the Munsey Trust Company; here is one of November 28, 
1927, for twenty-six dollars; here is one of July 1, 1930, a bill for 
twenty.dollars, repairing a lock in iron gates; and here is one of 
November 12, 1930, in the sum of eight dollars. 

28 The Deputy Commissioner. And that is the last report you 
have as a record from the employer; is that correct? 

By Mr. Doherty : 

Q. Is that the last? 

A. That is all we have. 

Q. The next time he worked was January 24, 1932 ? 

A. I believe that is correct. 

By the Deputy Commissioner ; 

Q. Do I understand that he went to work the day he was inj ured ? 
A. Yes. 

Mr. Doherty. It is understood that these bills are in evidence? 
The Deputy Commissioner. Yes; thev are in evidence. 

(The bills herein above referred to were thereupon received in evi¬ 
dence and are filed in the office of the deputy commissioner with the 
original papers in this case.) 

By Mr. Doherty : 

Q. Tell what happened, as far as you know, what he was supposed 
to do, on that particular day. 

A. Mr. Day is better qualified to than I am. 

Q. I am asking, if you know. 

A. I can onlv sav what I heard and know- about it. 

By the Deputy Commissioner : 

Q. Do you know of him being employed between November 30; 
that is, November 1930 and the 24th of January 1932? 

A. He was employed about January 1932. 

Q. Was he employed between those dates? 

A. I do not think so; otherwise we would have a bill in the file 
for him. 

29 He may have been employed and did not render a bill. 
Q. And you do not know anj^thing about the contract or 

agreement made with him to come and do the work at this time ? 

A. No; there was not any contract. 

There was no agreement made with him to do anything. He 
simply was ordered to come in and he came in. 

Q. Did you order him to come in? 

A. No; Mr. Day would ask him to come in. I know the bill 
would be presented to me for payment. 
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Q. You do not know anything more about it than that| 

A. No. I 

I 

By Mr. Doherty: ! 

Q. Did you see him on the 24th of January when he cWe to The 
Muns^ Trust Company? | 

A. On that Sunday he was injured? 

Q. Yes. 

A. I did not see him that day. 

Q. You did not see him at that time? 

A. Wait a minute. I will correct. I was telephoned that he was 
injured and I went to the hospital. 

Q. Was there a bill submitted for that? 

A. Not yet. 

Q. There never has been a bill submitted for the wc^rk he was 
supposed to have done? 

A. No, sir. ! 

Q. Had anything been done that dav, other than takiijff the door 

off? “ j 

A. I think he worked Saturday afternoon on the bronze door. 

I was discussing that with you a moment ago, and I think he 
30 worked Sunday morning on the grill toward the back of the 

banking room. 

Q. You were not there? | 

A. I was not there that day. I 

That Saturday afternoon 1 was there and I saw him 'forking on 
the bronze door with a helper, and it was on that pccasio|n he and I 
were tiring to find out what the cause of the scratch was. 

Q. You wanted to find out, not that you were telling him what 
to do? [ 

A. I was trying to find out whether he was doing it right or not; 
I was not so sure he knew. I 

By the Deputy Commissioner : I 

Q. Did you have the right to stop him and tell him n^t to go on 
with the work? | 

A^ Exactly. If we did not feel he was doing the work right we 
would have stopped him. It was an important matter to iis. 

By Mr. Doherty: | 

Q. On this particular Sunday, was anyone there at ttie time he 

was hurt? 

A. Yes, sir; another man was there. Tom Day was there, the 
brother of William Day. 

Q. The watchman? ! 

A. He was the man on duty that day. 

Q. A watchman? 

A. No; he is an assistant to William Day; he is m(5re than a 
watchman; he is a runner in the bank and an attendant. i 
Q. But on Sunday, was he the watchman? 

A. Yes, sir; also looking after cleaning the place, j^nd duties; 
other duties he had. | 

I should not call him a watchman, because we hdve another 
31 man who is a watchman and Vernon is his name. ! 
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Q. Let me ask you this, Mr. Pope: Was he supposed to stay there 
and help Mr. Luri" work ? 

A. If needed, Mr. Lurig could call him; but he was not employed 
for that. 

Q, Were any orders left there for that purpose? 

A. No. There was no occasion to give any orders like that. 

Q. Didn’t Mr. Lurig, lots of times, bring in his own assistant 
to help him? 

A. If he felt that that was necessary, he would do it. 

Q. He brought in an assistant from outside ? 

A. At the time he worked Saturday afternoon on the bronze door 
job- 

Q. (Interposing.) You did not employ him? 

A. No; Mr. Lurig would bring him in with him if he felt he 
needed him. 

Q. He hired him himself? 

A. Yes. 

Q. You knew nothing about that? 

A. I had nothing to do with that. 

Mr. Doherty. All right. 

Cross-examination by Mr. Brashears : 

Q. That occasion you just spoke of, when you said Mr. Lurig 
might have an assistant to handle the bronze door, when was that?' 

A. My recollection is it was Saturday afternoon. 

Q. That is while he was undertaking these same repairs? 

A. Yes; it happened there vrere two things necessary to 
32 be attended to. 

Q. So you do not know, or do you know, whether or not the 
bill you would have received for that day’s work would have been 
itemized as to the charges for Mr. Lurig’s own time, under one item, 
and charges for another man under another? 

Mr. Doherty. I object to that. 

By Mr. Brashears: 

Q. Well, do you know? I think it is very important; it goes 
right to the question you have raised. 

A. I would have to assume that Mr. Lurig would render his bill 
so that we could intelligently check it. 

Q. Now, Mr. Pope, may I ask you the scope of your control of the 
property in the building where your bank is located ? 

You are an officer of the Munsey Trust Company with control— 
what control has the Munsey Trust Company over that property or 
over what portion of it has it control ? 

A. In the first place, we own the building. 

In the sec*ond place, we ought to protect every part of it that may 
get out of order or be injured by anything that would wear out or 
cause injury to a door or anything of that sort that happens. 

My duty is to look after those things. 

Q. Then, one of the duties of the Munsey Trust Company is to 
look after that building? 

A. Exactly. 

Q. Now, you told us a bit ago that Mr. Lurig was originally 
employed by the George A. Fuller Company. 
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A. That goes away back to the original contract. I 

Q. Now, you hired him to do this work for wliat reason? 

33 Why did you pick on Mr. Lurig for this work ? T^f^ly did you 

choose him ? j 

A. Because we thought he was qualified to and knew h6w this grill 
and this bronze door and all the other kind of structure jwas done in 
that room, and he was familiar with it. j 

Q. What was his occupation at that time ? I 

A. At the time we employed him in January 1932? | 

Q. When you became—when you began calling on him for this 
work. I 

A. I cannot answer that. I do not know’ whether he w’^s employed 
or how he was employed. 

Q. You don’t know? 

A. We could telephone to his home or office. 

Q. No; I mean what w’as his occupation? | 

A. Well, it is the same line of work; bronze work. 

Q. You knew him to be an ironworker? j 

A. Yes. I 

Q. And a bronzeworker ? 

A. Yes. 

Q. Did you know him to be a union man ? 

A. I did not quite get that. 

Q. Did you know him to be a union man ? 

A. No. ^ 

Q. Now, w’ith reference to his bills, the items of his bills, did you 
or did you not expect him to charge you for the work which he did 
at the regular wage scale he did it for ? I 

Mr. Doherty. That is leading. | 

The Deputy Commissioner. He was asked before if hfe knew what 

was done. Do you expect him to- | 

A. I knew nothing about any wage scale. I 

If he was called in and did the job in a reasonable time 

34 and made his charge reasonable, based on that iime, that is 

the way I w’ould figure it. j 

I had no scale of prices at all or any scale of wages-fper diem or 
hour or anything like that. I only looked at it as a reasdnable charge 
for a reasonable length of time that he consumed to do| the job. 

By Mr. Brashears : 

Q. An honest man figuring his honest time ? 

A. Exactly. 

Q. You did consider it a charge on a time basis? 

A. That w’as a labor charge. j 

By the Deputy Commissioner: i 

Q. Was it your business to check the bill as to reasonableness? 

A. I had to O.K. the bill. 

Q. Before it went through? I 

A. Yes. 

Q. What was the measure used in your O.K.’ing of it ? 

A. Mr. Day engaged the man, and he would O.K. jthe bill first 
and bring it to me and tell me the time that was consumed and give 
me an idea of what he did. I 
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Q. And, on the basis of time consumed and what was done, did 
you approve it and pass it on for payment ? 

A. That is the reasonable wav to look at it. 

Bv Mr. Brashears: 

Q. You testified a bit a^o with reference to working wuth or going 
with Mr. Lurig while he was doing the job to see what the difficulty 
was. 

Did you consider that you had a ri"ht to stop him at any time in 
the midst of the job if you thought that he was not doing it right, 
or to discharge him at any time ? 

35 A. I certainly did. 

Q. Did you ever have this work done by the George A. 
Fuller Companv or anvone in the nature of a contractor? 

A. No, sir. 

Q. You never did? 

A. Not this line of work. 

By the Deputy Commissioner: 

Q. Did you ever call for bids of any kind on any of it? 

A. No, sir. 

Mr. Brashears. That is all. 

Redirect examination by Mr. Doherty: 

Q. Mr. Pope, you stated that you thought you could fire him 
at anv time. 

How often did you- 

A. (Interposing.) Could do what? 

Q. Could discharge him at any time if you thought that he was 
not doing the work properly. 

Do you mean in the midst of the work ? 

Did you follow him around and see in each particular case how 
he did it, and that he did it the way you wanted it done, or had 
Mr. Day followed him around? 

A. When it comes to handling an important job like this one on 
the bronze door, I would look at the job and get his estimate—not as 
to dollars but as to what he thought may be wrong with the door. 
Mr. Doherty. I see. 

By the Deputy Commissioner: 

Q. You mean his opinion. 

A. Yes; his opinion; that would be the better word. 

In another instance there was a grill door in the back 

36 of the room guarding the vault entrance, and there was a ques¬ 
tion there as to what might be wrong with the door and how 

to treat the handle, that is the latch, and we decided that we would 
discontinue using the latch entirely, and today you will find that the 
brass latch that goes into the opening of the other part of the door 
is no longer being used. 

We decided on that together. 

Things likel that would come up and we decided together what was 
the best course to take. 
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Q. 

A. 


Bv Mr. Doherty : 

NoV- 

(Interposing.) I am 


answering your question, ii you will 
permit me to. I 

If he should, in my opinion, decide on a course thatj I did not 
agree with him on, I might feel that he was not qualified |to do that. 

By Mr. Doherty: I 

Q. You stopped him? | 

A. I would have to stop him. 

Q. But when you two agreed on what should be done, you left it 
entirely up to him and tlie only thing you wanted was |the result? 
A. "fes. 

Q. Just the result, to have it repaired, whatever it niay be. 

A. But we decided together what was the. best cours^ by which 
to get that result. 

Q. You agreed with him as to wdiat was to be done? 

A. Yes. 

Q. That was before he started to work? | 

A. Yes, sir; or if we got into the job half wajj- 

37 Q. (Interposing.) Now- | 

The Deputy Commissioner (interposing). Let him finish it. 
You said if you got into the job half way—what? j 

The Witness. Take this bronze door, the ri^ht-hand bronze door. 
It had a scratch about that wide [indicating] on it. We did not 
know what was causing it, and it was wearing out this dcior; and we 
would get into—we would get into the middle of this job and his 
helper was up on a ladder and I was talking to him down on the 
steps—the entrance to the building, the bank, and we tljiought that 
he was not getting at the cause of this thing; and I wiis rather in 
doubt about whether he could go on with it or not and [whether we 
should not employ an engineer to study the cause of this | thing. 

That is about the size of it. 

i 

By Mr. Doherty: ! 

Q. What happened in that particular case? Did he| go on and 
complete it? 

A. He went on with it and finally got something done 
the cause of the scratching inside. 

Q. What did he do then; submit a bill for that? I 
A. That was the first part of that particular work that we are 
talking about now. j 

Q. ‘‘Now ” meaning in January 1932? | 

A. Yes._ 

Q. Outside of that particular time, was there any other time that 
you have followed him around and talked to him about anything 
that he was supposed to do? j 

A. I spoke with reference to the grill door two years lief ore. 

Q. You asked him what he thou^t, and you told him!to go ahead 
and fix it? | 

A. Yes, sir. ! 

Mr. Doherty. That is all. ! 


that cleared 


38 
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The Deputy Commissioner. Mr. Pope said that on this particular 
occasion Mr. Day called him in to do this work. 

The Witness. Yes. 

Mr. Brashears. I would like to ask one more question following 
the question that you asked, if I may. 

Mr. Doherty. Yes. 

By Mr. Brashears: 

Q. I would like to know if Mr. Day, having called him in, followed 
any instructions you gave him the same day; in the event he needed 
him, did he call him in authoritatively? 

A. Yes; he did. 

Mr. Brashears. That is all. 

By the Deputy Commissioner: 

Q. Did Mir. Lurig have any contract to keep this building in 
repair ? 

A. No, sir. 

William Henry Day testified as follows: 

Q. What position do you hold at the bank, William ? 

A. I am general utility man. 

Q. And where any work is to be done, so far as obtains around 
the bank, do you hire the people, or through instructions from 
Mr. Pope, do you call them up and hire them to come and do the 
work? 

A. I call them up on the instructions of Mr. Pope. 

Q. In this particular case, on what day did they call Mr. Lurig 
to come down and work at the bank? 

A. I do not remember. 

Q. Do you know where he was the day before he came down? 

A. No; some little time- 

39 Q. (Interposing.) Some time before- 

A. (Continuing.) I called him some little time before. 

Q. You called him yourself? 

A. Yes, sir. 

Q. What did you say at the time ? 

A. I asked him—in fact. I do not know for sure that I talked 
to him. I generally call' up his home. 

Q. You just left word for him to come down? 

A. Just left word for him to come down. I as a rule tell him 
to stop by. 

Q. Did you see him on Saturday when he first came to work? 

A. Yes. 

Q. Did you talk to him ? 

A. Yes. 

Q. Did you tell him what had to be done? 

A. Yes; I told him. 

Q. What did you tell him? 

A. The bronze door was to be fixed, and the grill door, the lock 
on the grill door. 

Q. I see. Were you there Saturday afternoon when he was work¬ 
ing? 

A. No, sir. 

Q. Who was there, do you know? 
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A. No; I do not. Mr. Pope was there. He stayed, and jny brother 
was there. He was on duty. He relieves me when I ai|n off duty. 
It was my Saturday afternoon off. | 

Q. Did Mr. Lurig have a helper with him at that timei, that day? 
A. Not that I saw there, but I think someone camej in after I 
left. I 

40 Q. Were you there on Sunday? Do you kno’^ who was 

there on Sunday? When he was injured? ! 

A. Why, I came down after he got hurt, and he had just gone 
to the hospital. | 

Q. Had he been working there at the bank ? I 

A. Yes. 

Q. By himself? 

A. As far as I know. 

Q. Do you know what he had been doing ? 

A. I found the gate off the hinges; that is all I knew. 

Q. Now, when the bills were submitted to you or Mr. jPope- 

A. (Interposing.) Why, the bills come in the regular mail, and 
then there is a stamp, you see, on the bill, put on the bijl later, and 
it is handed to me to check, to O.K. it. 

Q. Was there ever any time stated when they arrives! about the 
amount of money he was to receive ? 

A. I do not know anything about that. 

Q. But, so far as you know, he submitted a bill for the work when 
it was completed? ! 

A. I knew he had did the work; I know he had do^e the work 
that I called him to do, and then I O.K.’d the bill and [presented it 
to Mr. Pope to pay it. | 

Q. You never questioned at all the amount that was on it? 

A. No, sir; I had nothing to do with it. i 

Q. When you stayed around there—would you stay abound when 
he was doing the work? ! 

A. You mean on some of the jobs? I 

Q. Yes. 

A. Sometimes I did; yes. 

Q. Would you ever tell him what to do ? 

41 A. No; I have nothing to do with that. 

Q. He did what he thought was best, himself ? j 
A. That is it. I 

Q. The whole thing you wanted was the result to be accomplished? 
Mr. Brashilvrs. May I object? I 

The Witness. We aiwa 3 ’^s felt he loiew what to do. ! 

Mr. Brashears. I object to that. I 

The Deputy Commissioner. I think he is not competent to 
answer. i 

Mr. Brashears. That is about as leading a question as I have 
heard. 

Mr. Doherty. That is all. 

Examination in chief by the Deputy CommissionIer : 

Q. Just a moment. Were you responsible for keeping the bank in 
repair in any way? j 

A. No; I am not responsible for keeping it in repair^ I only re¬ 
ported what I found necessary to be done. j 
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Q. And when that was done, you checked it and you checked the 
bill as having been done ? 

A. Yes. 

Q. That is as far as your connection is concerned ? 

A. Yes. 

Q. When you told Mr. Lurig to come there that day, did you talk 
about any price he was to receive ? 

A. Oh, no; I did not have anything to do with the price. 

Q. After he got down there, was anything said to you or to him 
about the price, as far as you Imow ? 

A. He never mentioned any prices for his bill there. You 

42 will find my name on the bill. I called him every time he came 
there, but I never saw any price or had anything said about 

it. He did the work and he presented the bill, and I knew he did 
the work, and I left to Mr. Pope’s judgment what to pay him for the 
work. I O.K.’d all the work he did there. 

The foregoing testimony being all of the testimony taken before 
Robert J. Hoage, Deputy Commissioner, relative to the question as to 
whether or not Adolph C. Lurig was an employee in contemplation 
of the District of Columbia workmen’s compensation law. 

7. Plaintiff avers that at the time of the injury sustained by the 
said decedent, Adolph C. Lurig, and subsequently at the time of his 
death, he was not an employee of the said The Munsey Trust Com¬ 
pany, a corporation, nor was he carried on the books of the said cor¬ 
poration as an employee or servant, and that the status of employer 
and employee did not exist or was not in force and effect at those 
times. That for this reason the award of the said defendant, Robert 
J. Hoage, as aforesaid, was not consistent with, pursuant to, or under 
the authoritv of the aforesaid act of Congress, or otherwise in accord- 
ance with law, and that the said defendant, Robert J. Hoage, had no 
jurisdiction wherein he might properly make his said findings of 
fact and award. 

8. Plaintiff avers that if the award of the defendant, Robert J. 
Hoage, Deputy Commissioner, as aforesaid, is sustained, this plain¬ 
tiff will be required to pay out large sums of money up to a maximum 
sum of seventy-five hundred dollars ($7,500.00), together with all 
funeral and medical expenses; that the defendant, Annie Lurig, upon 
information and belief, is not a person of means, and if this plaintiff 
is compelled to make further payments under the award of the 

defendant, Robert J. Hoage, that it will be unable to recover 

43 any such payments or any part thereof, and will thereby suffer 
irreparable loss and damage. 

Wherefore, the premises consiaered, plaintiff prays: 

1. That a United States writ of subpoena issue out of this court 
directed to each of the defendants named herein, commanding them 
to api^ear herein on a day certain and answer the exigencies of this 
bill. 

2. That in the event the court be of the opinion that other and 
further parties are necessary to this bill then an order may be en¬ 
tered herein making them or each of them parties hereto, and that 
service of process be issued against them as against the original 
defendants named. 



R. J. HOAGE ET AL. VS. HARTFORD A. & I. CO. 


25 


3. That upon proper notice to the said defendants this (jourt issue 

a temporary injunction restraining and enjoining the defendant, 
Robert J. Hoage, as Deputy Commissioner, from carrying into 
effect or attempting to carry into effect, either directly or Jndirectly, 
the findings of fact and award thereunder made by him aid entered 
in the records of the Workmen’s Compensation Commission for the 
District of Columbia on October 10, 1932. | 

4. That an order be entered herein staying any and all [payments 

of money which the plaintiff is compelled to make under [the terms 
of the award of the said defendant, Robert J. Hoage, ^s Deputy 
Commissioner, dated October 10, 1932, until the final determination 
of this cause. - 

5. That, upon a final hearing of this cause, this couyt issue a 
permanent injunction, forever restraining and enjoining the said 
defendant, Robert J. Hoage, as Deputy Commissioner, fro^ carrying 
into effect or attempting to carry into effect, either (^irectly or 

indirectly, the findings of fact and award thereunder made by 
44 him and entered in the records of the Workmen’s Compensa¬ 
tion Commission for the District of Columbia cki October 
10,1932, and forever restraining and enjoining any and all payments 
of money which the plaintiff is compelled to make to the defendant, 
Annie Lurig, or any other person, executor, administrator or assign 
acting for her or her estate. I 

6. That this court, upon a final hearing of this ca|ise on its 

merits, enter a decree declaring the said order of the said defendant, 
Robert J. Hoage, dated Oct^er 10, 1932, to be invalid and con¬ 
trary to law and of no force and effect. I 

7. That this court grant to plaintiff a trial de novo I of all the 
issues raised, as set forth in the foregoing amended bill of jcomplaint. 

8. And for such other and further relief as the nature bf the case 
may require and which to the court may seem just ajid proper. 

Hartford Accident and Indemnity CtoMPANT, 
By Phiup j. Viehmann. | 

Cornelius H. Doherty, | 

Frank E. Glynne, j 

Attorneyfor Plaintiff. j 

i 

District of Columbia, ss: I 

Philip J. Viehmann, being first duly sworn accordihg to law, 
deposes and says that he is the local resident agent of Hartford 
Accident and Indemnity Company; that he is authorized to make 
this affidavit on behalf of said plaintiff and that he his personal 
knowledge of the facts therein stated; that he has read same and 
he verily believes the facts so stated herein to be true. ! 

Philip J. Vi^ehmann. 

i 

Subscribed and sworn to before me this 6th day of April 1933. 

[notarial seal] Howard S. Ryan, 

Notary P'tj^lic^ D.C, 
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45 United States Employees’ Compensation Commission 

District of Columbia Compensation District 

Exhibit A 

Compensation order. Award of compensation. Case no. 851-19 

In the matter of the claim for compensation under the District of 
Columbia Workmen’s Compensation Act 

Mrs. Annie Lurig, claimant 

vs. 

The Munsey Trust Company, employer; Hartford Accident and 

Indemnity Company, insurance carrier 

Such investigation in respect to the above-entitled claim having 
been made as is considered necessary and a hearing having been 
duly held in conformity with law, the Deputy Commissioner makes 
the following 

FINDINGS OF FACT 

That on the twenty-fourth day of January 1932, Adolph C. 
Lurig, hereinafter known as “ employee ”, was in the employ of the 
employer above named, whose address is 1329 E Street, NIV., Wash¬ 
ington, District of Columbia; that the employer was subject to the 
provisions of an act of Congress approved May 17, 1928, entitled ‘‘An 
act to provide compensation for disability or death resulting from 
injury to employees in certain employments in the District of Colum¬ 
bia and for other purposes ”; that the liability of the emplo^^er for 
compensation under the said act was insured by the Hartford Acci¬ 
dent and Indemnity Company; that on said day the employee herein, 
while in the em 2 )loy of the employer above named as an ornamental 
ironworker, sustained personal injury which arose out of and oc¬ 
curred in the course of his employment, and resulted in his disability 
and death; that while so employed and engaged in putting new bolts 
in a large steel gate leading to a vault, the gate slij^ped. falling on 
the employee, striking him on the head, and as a result thereof 

46 the employee suffered injuries described by Dr. M. B. Fischer, 
attending physician, as lacerations above the right eye, in¬ 
volving the right eyelid, lacerations of the posterior up 2 )er portion 
of the scalp, complete laceration of the lower two-thirds of the 
nose, involving the nasal cartilage; that as a result of the injury 
above described, the em 2 )loyee suffered temporary total disability 
from January 24, 1932, to and including February" 8, 1932; that the 
employee returned to work on February 9. 1932. and continued to 
work until March 18, 1932; that the employee returned to Dr. M. B. 
Fischer for medical treatment on March 18, 1932, and was removed 
to Georgetown University Hospital for operation; that as a further 
result of said injury, the employee died on the twenty-eighth day 
of March 1932; that the wage of the emj^loyee at the time of the in- 
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jury was $15.50 per day, and that the average weekly is in 

excess of $37.50, the maximum provided in the act upon which com¬ 
pensation may be based; that Annie Lurig, who was born bn Decem¬ 
ber 24, 1890, is the surviving wife of the employee, and ajs such she 
is entitled to compensation at the rate of 35% of ^7.50, ^nd $13.13 
per week, from March 28,1932; that Adolph J. Lurig, whd was born 
on May 24, 1914, was the surviving minor child of the eniployee on 
March 28, 1932, arid as such he is entitled to compensation in the 
amount of 10% of $37.50, or $3.75 per week, from March 28, 1932, 
to May 24, 1932, when he reached the age of 18 years; that Annie 
Lurig is the mother and natural guardian of Adolph J. Lurig, 
surviving minor child of the employee ; that Annie Lurig, the claim¬ 
ant herein, is entitled to compensation in her own behalf from March 
28, 1932, to October 9, 1932, both dates inclusive, a pejriod of 28 
weeks, at the rate of $13.13 per week, amounting to $3^7.64; that 
Annie Lurig, claimant herein, is entitled to compensation in 

47 behalf of Adolph J. Lurig, surviving minor child of the em¬ 
ployee, from March 28, 1932, to May 23, 1932, both dates 

inclusive, a period of 8^ weeks, at the rate of ^.75 per weelk, amount¬ 
ing to $30.53; that the total amount of compensation toi which the 
claimant herein is entitled in her own behalf and in behalf of the 
surviving minor child of the employee up to and including October 
9, 1932, amounts to $398.17; that the employer has paid compensation 
to the claimant in her own behalf and in behalf of thb surviving 
minor child amounting to $300.10, and is entitled to take credit there¬ 
for; that the employer has paid burial expenses in the j amount of 
$200.00 as provided in section 9 (a) of the act; that Attdmey E. S. 
Brashears rendered legal services in behalf of the claimant, and 
for such services his fee is approved as reasonable in ihe amount 
of $100.00. 

Upon the foregoing findings of fact, the Deputy Commissioner 
makes the following 

AWARD ! 

i 

That the employer. The Munsey Trust Company, an4 the insur¬ 
ance carrier, Hartford Accident & Indemnity Company, shall pay 
to the claimant herein compensation as follows: In her jown behalf 
as surviving wife of the employee from March 28, 1932,j to October 
9, 1932, both dates inclusive, a period of 28 weeks, at the rate of 
$13.13 per week, amounting to $367.64; and in behalf j of Adolph 
J. Lurig. surviving minor child of the employee, fron^ March 28, 
1932, to May 23, 1932, both dates inclusive, a period of 8i weeks, 
at the rate of $3.75 per week, amounting to $30.53, makiing the total 
amount of compensation to which the claimant is entitled in her 
own behalf and in behalf of the surviving minor childj of the em¬ 
ployee amount to $398.17, less compensation already paid 

48 by the employer to the claimant herein in her owi| behalf and 
in behalf of the surviving minor child in the I amount of 

$:100.10, leaving a balance of $98.07, which amount is d^e and shall 
be paid forthwith; shall continue to pay compensation t^ the claim¬ 
ant herein as surviving wife of the employee beginning! October 10, 
1932, at the rate of $13.13 per week, payable every two 'weeks, until 
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further order of the Deputy Commissioner; and shall pay to Attor¬ 
ney E. S. Brashears for legal services rendered in behalf of the 
claimant the sum of $100.00, which amount shall constitute a lien 
upon and shall be paid out of the unpaid installments of compen¬ 
sation to which the claimant is entitled. 

Given under my hand at Washington, D.C., this tenth day of 
October 1932. 

i (Signed) R. J. Hoage, 

I Deputy Co-mmissioner^ 

District of Columbia Compensaticm District. 

Motion of Defendant Lumg to dismiss amended bill of complaint 

Filed May 2, 1933 

* 4: sic 4c ^ * 

Comes now the defendant Annie Lurig, by her attorneys, and 
moves the court to dismiss the plaintitf’s amended bill of complaint, 
filed in the above-entitled cause, for the following reasons: 

1. The amended bill of complaint does not entitle the plaintiff to 
any relief at law or in equity. 

2. The bill alleges that the relationship of employer and employee 
did not exist between The Munsey Trust Company and the deceased 

Adolph Lurig; but paragraph 6 of the bill, which is a state- 
49 ment of the testimony adduced at the hearing before the 
Deputy Commissioner, clearly shows that the relationship of 
employer and employee did exist. 

3. The plaintiff is not entitled to a trial de novo since it does not 
appear from the bill that the Deputy Commissioner did not have 
jurisdiction to make the award, and there is no allegation in the 
bill that the plaintiff has any new or different testimony which will 
alter the nature of the case. 

4. For such other good and sufficient reasons as may be shown. 

Brashears & Townsend, 

By Edward S. Brashears, 

Wilson L. Townsend, 

Albert F. Beasley, 

Attorneys for Defendant Lurig. 

Motion to dismiss amended bill of complaint 
Filed May 12, 1933 

♦ 4c 4c 4c * 4c 

Now comes the defendant Robert J. Hoage, Deput}^ Commis¬ 
sioner, United States Employees' Compensation Commission, by his 
attorneys, and moves this honorable court to dismiss the amended 
bill of complaint filed in the above-entitled cause. 

The defendant Hoage in this motion adopts as a part hereof the 
reasons set forth in the motion to dismiss said amended bill of 
complaint heretofore filed in this cause by counsel for Annie Lurig, 
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codefendant herein, as well as the memorandum of |the points 
and authorities fil^ on behalf of the said Annie I Lurig in 
support thereof. I 

Leo a. Rover, j 
United States Mtomey. 
John J. Wilson, i 
Assistant United States Attori;iey^ 
Attorneys for Defendarvt Robert J\ Hoage, 

Memorandum 


Filed June 7, 1933 


The amended bill purports to set forth all the evidence 


before the 


Deputy Commissioner bearing upon the status of Luri^. In my 
opinion that evidence, viewed in a reasonable light, does not support 
the findings of the Deputy Commissioner that the relationship of 
employer and employee existed between the Munsey Trustj Company 
and Lurig at the time of the latter's injury. I tnink, qn the con¬ 
trary, it is clearly shown that Lurig was an independent contractor 
engaged at the time on a repair job, for which it was Imderstood 
between the parties she would be paid the reasonable worth of the 
service rendered. Certainly, if classed as an employee, t^e employ¬ 
ment was at best a casual one, and not in the usual coijirse of the 
business of the Munsey Trust Company. In view of thpse conclu¬ 
sions the motion to dismiss the amended bill will be oveijruled with 
leave to answer within ten days. I 

June 7, 1933. | 

James M. Proctor, 

j Justice. 

51 Order overruling motions to dismiss amended hill ojf com'ptairvt. 


Filed Jun 9, 1933 I 

^ * * * * * I # 

This cause coming on to be heard upon the separate 'motions to 
dismiss the amended bill of complaint filed herein by the defend¬ 
ants, Robert J. Hoage, deputy commissioner, and Annie Lurig, and, 
having been duly argued and considered, it is by the coijirt this' 9th 
day of June, 1933, j 

Ordered that the separate motions of the defendants^ Robert J. 
Hoage, deputy commissioner, and Annie Lurig, be, arid they are 
hereby, separately overruled with leave to the defendant^ to answer 
within ten days. ; 

By the Court: 

James M. Proctor, 

Justice. 

No objection as to form. j 

Leo a. Rover, i' 

By James R. Kirkland, | 

Attorney for Robert J. Hoage., Deputy Commissioner. 
Edw\ S. Brashears, 

Attorney for Annie Lurig. 
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Answer of Robert J, Hoage^ Deputg Commissioner^ TJrdted States 

Employees'’ Compensation Commission^ to the amended bill of 

complaint 

Filed Jul 31,1933 

« 4c * 4^ ♦ ♦ 

1. Defendant admits the allegations of paragraph one of the 
amended bill. 

2. Defendant admits the allegations of paragraph two of the 

amended bill. 

52 3. Defendant neither admits nor denies allegations of para¬ 
graph three of the amended bill. 

4. Defendant admits the allegations of paragraph four of the 
amended bill. 

5. Defendant admits the allegations of paragraph five of the 
amended bill, except the allegations relative to plaintiff continuing 
payments of compensation under a misapprehension of the actual 
facts in the case, and, that plaintiff on September 1, 1932, received 
information that Adolph C. Lurig was not an employee in contem¬ 
plation of the compensation act, as to all of which allegations this 
defendant has no knowledge. 

6. Defendant admits that the testimony set forth in this para¬ 
graph contains substantially all of the testimony adduced at the 
hearing before the deputy commissioner. 

7. Defendant denies the allegations of paragraph seven of the 
bill as stated and for further answer avers that a hearing was held 
on September 27, 1932, upon the claim for compensation filed by the 
codefendant, Annie Lurig, on behalf of herself and Adolph J. Lurig, 
respectively, surviving wife and minor child of the alleged deceased 
employee, Adolph C. Lurig; that testimony was taken on behalf of 
both the claimant and the employer and insurance carrier upon the 
sole issue involved; namely, whether the relationship of employer 
and employed existed at the time the said Adolph C. Lurig sustained 
the injury which resulted in his death; that based upon the evidence 
contained in the transcript of testimony the deputy commissioner, as 
shown by the compensation order, award of compensation, filed 
October 10. 1932, annexed to the bill as plaintiff’s exhibit A, found 

the facts relative to said issue as follows: 

53 ‘‘ That on the twenty-fourth day of January 1932, Adolph 
C. Lurig, hereinafter known as ‘ employee ’, was in the em¬ 
ploy of the employer above named, who address is 1329 E. Street 
NW., Washington, District of Columbia; that the employer was 
subject to the provisions of an act of Congress approved May 17, 
1928, entitled ‘An act to provide compensation for disability or death 
resulting from injury to employees in certain employments in the 
District of Columbia, and for other purposes ’; that the liability of 
the employer for compensation under the said act was insured by 
the Hartford Accident and Indemnity Company; that on said day 
the employee herein, while in the employ of the employer above 
named as an ornamental ironworker, sustained personal injury 
which arose out of and occurred in the course of his employment, 
and resulted in his disabilitv and death * * 
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That the foregoing findings of fact, as well as all othdr findings 
of fact of the defendant deputy commissioner, are suppor^d by the 
evidence in the transcript of testimony taken at the hearing liefore 
the deputy commissioner on September 27, 1932, which if attached 
hereto and marked “ Defendant’s Exhibit A ” and made! a part of 
this answer by this reference. I 

8. Defendant denies the allegations of paragraph ei^ht of the 
amended bill as stated, and for further answer avers th^t plaintiff 
has failed to state a proper premise in support of its allegation that 
it will suffer “ irreparable loss and damage ” by reason of being 
required to make further payments under the award of the deputy 
commissioner. 

Further answering, the defendant says: 

That the defendant, Robert J. Hoa^e, deputy commissioner. 
United States Employees’ Compensation Commission, is given power 
under the Longshoremen’s and Harbor Workers’ Compensation Act 
of March 4, 1927 (U.S.C.A., title 33, chapt. 18), as made j applicable 
to the District of Columbia by the act of May 17, 1928 (D.C. Code, 
title 19, chapt. 2), to hear, consider, and weigh the evidence in cases 
presented before him in the administration of said act, and 

54 under the law the findings of fact of the deputy commissioner 

are conclusive, where supported by evidence; thit the evi¬ 
dence presented before him in the instant case, as shoWn by the 
transcript of testimony annexed hereto, is sufficient to sjipport the 
findings of fact and award in the compensation order cfomplained 
of in the bill; that said compensation order is otherwise j in accord¬ 
ance with law. I 

That as a further matter of defense the defendant, I Robert J. 
Hoage, respectfully states that the plaintiff is not entitled to a trial 
de novo upon the issue raised in this case. As stated in ihe preced¬ 
ing paragraph, all findings of fact made by the deputy cofiimissioner 
are conclusive and final, where supported by any evidence. This 
includes also the findings of fact upon the status of an individual 
as an employee of a particular employer. The plaintiff, therefore, 
is not entitled to a trial de novo, as it requests, upon the Jssue raised 
in the bill relative to the question of the status of Adolpfi C. Lurig 
at the time he sustained the injury which resulted in his| death. 

Now having fully answered the amended bill herein, th$ defendant 
Hoage prays that the said amended bill and its sundry i prayers be 
forever dismissed with the reasonable costs in his behalf jincurred. 

Robert J. Hoage^ 

Dejmty Co-mmi^sioner, 

United States Employees’ Campensation Commission. 

Leo a. Rover, 

United States Attorney, 

Attorney for Defendant RoheH J. Hoage. 

JoHx J. Wilson, 

Asst. U.S.A tty.D.C. 

District of Columbia, ss: 

55 

say: 


I, Robert J. Hoage, deputy commissioner. United States 
Employees’ Compensation Commission, on oath [depose and 
That I have read the foregoing answer by me subscribed and 
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know the contents thereof; that the matters therein stated as upon 
knowledge are true, and those stated upon information and belief 
I verily believe to be true. 

V 

Robert J. Hoage. 

Subscribed and sworn to before me this 31st day of July, 1933. 

[notarial seal] Theodore J. King, 

Notary Public. 

Ansucer of defendant Annie Lurig to amended bill of complaint 

Filed July 13,1933 

^ « 3|c * 4e 4c 

The defendant, Annie Lurig, for answer to so much and such 
parts of the amended bill of the Hartford Accident and Indemnity 
Company, in this cause filed, as she is advised is material for her to 
make answer unto, answering says: 

1. She admits that the plaintiff is a corporation engaged in the 
writing of casualty insurance and that the plaintiff’s suit is filed 
under the act of Congress commonly known as the District of 
Columbia workman’s compensation law. 

2. She has no knowledge or information regarding the residence 
of the defendant Robert J. Hoage, but is advised that he was and 
is the Deputy Commissioner of the United States Employees Com¬ 
pensation Commission in charge of all the matters and things having 
to deal with compensation law in the District of Columbia. She 
admits that she is a citizen of the United States and a resident of 

the District of Columbia. 

56 3. She had no knowledge or information about the issuance 

of a policy of insurance to the Munsey Trust Company by 
the plaintiff’, and has no knowledge or information about any agree¬ 
ment on the part of the Munsey Trust Company to advise the plain¬ 
tiff of the number and names of its servants and employees, and 
further says that if such an agreement was made that it has no 
bearing on this cause. 

4. She admits the allegations contained in this paragraph of the 
amended bill of complaint. 

5. She admits that the plaintiff notified the defendant Deputy 
Commissioner that it would pay compensation without waiting for 
an award and admits that the plaintiff made payments as set forth 
in the findings of fact of the Deputy Commissioner which are at¬ 
tached to the bill of complaint; she denies that the plaintiff com¬ 
menced and continued payments of compensation under a misap¬ 
prehension of the actual facts of the case; that she has no knowledge 
regarding any information which plaintiff may have received on 
September 1st, 1932, but she admits that the plaintiff requested 
the defendant Deputy Commissioner to permit it to reopen the 
case and to permit the plaintiff to have a hearing as to whether 
or not Adolph C. Lurig was an employee of the Munsey Trust 
Company at the time he received the injury from which he later 
died; she admits that the defendant Deputy Commissioner held a 
hearing on the 27th day of September 1932, and admits that the 
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£ laintiff's only contention at said hearing was that said Adolph C. 

lurig was not an employee of the Munsey Trust Company at the 
time he received his infury; and she admits that the defendant 
Deputy Commissioner filed his findings of fact and award fs appears 
from the amended bill of complaint. | 

6. She admits that the testimony which was presented to the 
57 defendant Deputy Commissioner at said hearing is substan¬ 
tially set forth in this paragraph of the amended bill of 
complaint. ! 

7. She denies that the said Adolph C. Lurig was nbt an em¬ 
ployee of the Munsey Trust Company at the time he sustained the 
injury which later caused his death; she has no Imowledge or in¬ 
formation as to whether said Adolph C. Lurig was carried on the 
books of the Munsey Trust Company as an employee, and says that 
whether he was or was not carried on the books as an eijnployee is 
not material to this cause and that she denies that the relationship 
of employer and employee did not exist at the time of said injury. 
She denies that the award of the defendant Deputy Cofiimissioner 
was not consistent with, pursuant to or under the authority of the 
said act of Congress, and denies that the defendant Deputy Com¬ 
missioner had no jurisdiction wherein he might properly make his 
findings of fact and award. | 

8. ^e admits that under the award of the defendant Deputy 
Commissioner plaintiff would be required to pay out sum4 of money 
up to a maximum sum of $7,500.00 which is in accordance with said 
compensation law; but denies that the plaintiff will suffer irreparable 
loss and damage by reason of its alleged inability to recover back 
any sums paid under said award. I 

9. For further answer to plaintiff’s amended bill of | complaint, 
this defendant says that at the time said Adolph C. Luri^ sustained 
the injury from which he later died, he was engaged iri repairing 
certain equipment and fixtures of the Munsey Trust Contpany, and 
was working on their premises in the Munsey Building in the Dis¬ 
trict of Columbia; that in doing this repair work he was an 
58 employee of the Munsey Trust Company, acting under the 
direction and control of the duly authorized officer and agent 
of said Munsey Trust Company. That the said Adolph C. Lurig 
was not engaged in any independent business or profession but 
was an ornamental iron worker who sought and obteinid employ¬ 
ment in his line of work wherever work was available; t^at he was 
a member of the International Association of Bridge, | Structural 
and Ornamental Iron Workers and Pile Drivers, Local Njo. 5, which 
said union prohibited its members from accepting any employment 
on contract basis and required that they work at the union! wage scale 
as employees, and that in making the agreement to w6rk for the 
Munsey Trust Company the said Adolph C. Lurig accepted the 
employment and entered upon the work under these conjiitions and 
circumstances; that the said Adolph C. Lurig did not make any 
agreement for any fixed price or sum for the work wh|ich he was 
doing for the Munsey Trust Company but was to be paid for such 
work he did at the usual and regular wage scale. That junder such 
circumstances he was an employee of the Munsey Trust Company 
at the time he sustained the injury from which he latcfr died and 
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that the relationsip of master and servant or employer and employee 
existed between said Adolph C. Luri^ and said Munsey Trust Com¬ 
pany at the time he sustained the said injuries. 

Annie Lurig. 

Brashears & Townsend, 

By Edward S. Brashears, 

Wilson L. Townsend, 

Albert F. Beasley. 

State of Maryland, 

County of Allegany^ to wit: 

Annie Lurig being first duly sworn, on oath deposes and 

59 says: that she has read the foregoing answer by her subscribed 
and knows the contents thereof; that the matters and things 

therein set forth as true she knows to be true, and the matters and 
things therein set forth as upon information and belief she verily 
believes to be true. 

Annie Lurig. 

Subscribed and sworn to before me this 12th day of July, 1933. 
[notarial seal] Claude R. Woodard, 

Notary Public, 

Commission expires May 1, 1935. 

Motion to strike answers of defendants 
Filed July 20, 1933 

4c « * * 3|C t # 

Comes now the plaintiff, Hartford Accident and Indemnity Com¬ 
pany, by and through its attorneys, Cornelius H. Doherty and Frank 
E. Glynne, and moves the court to strike the answers filed herein by 
the defendants, Robert J. Hoage, deputy commissioner, and Annie 
Lurig, and, for reasons therefor, says: 

1. The answers of the defendants, Robert J. Hoage, deputy com¬ 
missioner, and Annie Lurig, do not, in law or in equity, set forth a 
good defense to the matters and facts stated in the amended bill of 
complaint. 

2. It appears by the record herein that the relationship of em¬ 
ployer and employee, as contemplated by the District of Columbia 
Workmen’s Compensation Act, did not exist between the Munsey 
Trust Company and the decedent, Adolph Lurig. 

3. And for other reasons apparent of record. 

Cornelius H. Doherty, 
Frank E. Glynne, 

Attorneys for Plaintiff, 

60 Order denying motion to strike answers 

Filed Oct. 11,1933 

4c 4c * 4c 4e 4c 4c 

This cause coming on to be heard upon the motion of the plaintiff, 
Hartford Accident and Indemnity Company, to strike the answers 
of the defendants, Robert J. Hoage, deputy commissioner, and Annie 
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Lurig, and, having been duly argued and considered, itj is by the 
court this 11th day of October, 1933, ordered: j 

That the said motion to strike the answers of the defendants, 
Robert J. Hoage, deputy commissioner, and Annie Lurik, be, and 
the same hereby is, denied. ; 

It is further ordered that the prayer of the plaintiff, ithat it be 
awarded a trial de novo, be, and the same is hereby, allowed. 

The court being further of the opinion that this is a proper case 
to be advanced for hearing, it is by the court ordered that the said 
cause be, and is hereby, advanced for hearing. | 

By the court: Jesse C. Adk|ins, 

I Justice. 

No objection: 

J. J. Wilson, 

Asst. TJ.S. Atty.^ 

Attorney for Robert J. Hoage., Deputy Cor^missioner, 
Edw. S. Brashears, I 

W. L. Townsend, i 

A. F. Beasley, 1 

Attorneys for Annie Lwrig. j 
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Memorandum. 


October 11, 1933. 

Cause calendared for trial. 


Opinion 

Filed Dec. 8, 1933 


The act of May 27, 1928, now sections 11 and 12, title 19, Code 
of the District of Columbia, after providing that the provisions of 
the longshoremen’s act shall apply in the District of Colijimbia, pro¬ 
vides that the chapter shall not "apply in respect to the injury or 
death of ‘‘(4) an employee engaged in * * * emploj^ment that 

is casual and not in the usual course of the trade, business, occupation, 
or profession of the empWer.” 

Counsel admitted that Lurig’s employment was not iiji the usual 
course of the trade, business, or occupation of the Mujnsey Trust 
Company, the employer. j 

The business of the Munsey Trust Company is bankingj The acci¬ 
dent occurred while Lurig was engaged in repairing the i metal grill 
work on the gate or door leading to that portion of the offibe in which 
the vault was situated. I do not think this repair work! was in the 
usual course of the business of the Trust Company. i 

CaUihan v. Montgomery., 272 Pa. 56, is a leading ca^e upon the 
subject. Callihan was a skilled mechanic in business for himself 
who was employed by Montgomery to repair an engine used to run 
a pump in operating an oil well belonging to Montgomery. Callihan 
was lulled while the repair work was in progress.] 

62 The language of the Pennsylvania act is similar to ours. It 
excepted the employment “ casual in character an(jl not in the 




36 K. J. HOAGE ET AL. VS. HARTFORD A. & I. CO. 

re^lar course of the business of defendant ” (66). Mr. Chief Justice 
Moschzisker, in an elaborate opinion, discussing prior cases, held 
that the work of repairing a pump, which pump was necessary to 
and used in the regular business of the employer, was not employ¬ 
ment in the regular course of the employer’s business. 

In Blake v. Wilsori. 268 Pa. 469, it was held that the employment 
of a person to complete a silo was not in the regular course of the 
business of the owner of the farm on which it was constructed. 

In Holbrook v Olyrn/pia Hotel Co.^ 200 Mich. 597, 603, the injury 
occurred while the w'orkman was engaged in painting and decorating 
the rooms of the hotel. The court held that the owner of the hotel 
was not pursuing its business within the meaning of the law when 
it caused the rooms to be occasionally painted and decorated, al¬ 
though it was usual to have w^ork of that nature done from time to 
time. 

In Mainland, Ccmoalty Co, v. Pillshury,^ 172 Cal. 748, the court 
held that the employment of a machinist by a farmer to repair a 
tractor w’as not in the usual course of the occupation of the farmer. 

In Carter v. Industrial Acoidenl Co^mmssion, 34 Cal. App. 739, 
where the custom was for sellers to load grain on the cars, a person 
was casually employed by a purchaser to complete the loading of 
some grain on cars which the sellers had been unable to load, it was 
held that this was no part of the usual course of the purchaser’s 
business and, therefore, the statute was not applicable. 

63 Defendants contend that the business of banking required 
that the Trust Company have a banking office and keep that 

office clean and in good repair, and that any employment to that end 
was employment in the usual course of its business. 

Under this construction only ultra vires acts by corporations 
would come within the exception. I do not believe this was the 
purpose of the exception. 

Counsel for defendants cite five cases in support of their conten¬ 
tion. In my opinion they are entirely consistent with the foregoing 
decisions; indeed some of them w’ere decided by the same courts 
which decided the above cases. 

Two are from California. In Miller v. Industricd Accident Com- 
rrdssion^ 32 Cal. App. 250, the employer owned and operated the 
Button Willow Ranch containing about 100,000 acres of land. The 
purposes of the corporation were very comprehensive, embracing, 
among other things, the power to construct such buildings, struc¬ 
tures, and improvements as may be necessary or desirable to carry 
on the business of a wholesale and retail butcher. The corpora¬ 
tion had for a number of years been engaged in a number of diversi¬ 
fied lines of business, including the construction, improvement, and 
repair of buildings of various kinds upon its numerous properties 
and requiring the constant employment of carpenters upon one or 
other of its ranches. The injured man had been employed as fore¬ 
man of other carpenters for a period of 57 days when the accident 
occurred. The court was of opinion that this employment to super¬ 
vise carpenters who were kept constantly and regular engaged 

64 was an employment in the usual course of the business of the 
employer. 
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In Walher v. Industrial Accident Commission^ 177 Call. 737, the 
employer ran a large lodging house in which she necessarily em¬ 
ployed maids to perform the work of cleaning the house, i Robinson 
was employed from time to time to assist in doing the same kind of 
work done by a maid. It was held that this was within the usual 
course of the business of the employer. ! 

In Gibbons v. United Electric Rys, Co.^ 138 Atl. 17^ (R.I.) it 
was held that the removal of snow in the winter time froni the tracks 
of an electric railway company was necessary in order ths^t the com¬ 
pany might carry on its business. The statute excepted cjisual work 
of a person employed otherwise than for the purpose <j)f the em¬ 
ployer’s trade or business. i 

In Sgattone v. Mvlholland^ 290 Pa. 341, it was held tha^ where the 
employer was engaged in a building operation and the [laying out 
of streets the removal of tree stumps was a necessity in tjhe success¬ 
ful carrying on of the business, and that persons so occupied came 
within the statute. 

In Persing v. Citizens Traction Co,^ 294 Pa. 230, a street car was 
stranded and it was necessary to haul it to the barn. Thb driver of 
a tractor was injured while so engaged. It was held t^at getting 
the car back to the barn was within the usual business of the 
employer. 

The foregoing conclusion renders it unnecessary for m 
whether the relationship between the Trust Company and 
was that of master and servant or of an independent contractor. 

The decree should be for the plaintiff. I 

December 8,1933. | 

Jesse C. Adkins, 

Justice, 


e to decide 
Mr. Lurig 
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Findings of fact,, conclusions of law,, opimoT^ 
Filed Jan. 8, 1934 


* * * * * 4c I * 

The court makes the following findings of fact, and conclusions 
of law— I 

1. That plaintiff is a corporation engaged in the writiilg and pro¬ 

viding of casualty and compensation insurance and ak such has 
heretofore been and is now doing business in the {District of 
Columbia. j 

2. That defendant Robert J. Hoage is the Deputy Commissioner 

in charge of the administration of the Longshoremen’s ^nd Harbor 
Workers’ Compensation Act in force and effect in the [District of 
Columbia. | 

3. That defendant Annie Lurig is a citizen of the United States, 

a resident of the District of Columbia and the widow | of Adolph 
Lurig. j 

4. That on January 24, 1932, Adolph Lurig was working on the 
premises of the Munsey Trust Company and was engaged in re¬ 
pairing a door in the grill work in the banking house said trust 
company when the door fell upon him and caused an iifjury which 
resulted in his death. Said Adolph Lurig was an ornaipental iron- 
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worker, or journeyman and had been called in by an agent of the 
Munsey Trust Company for the purpose of doing the particular 
job he was working on at the time of the accident. There -was no 
definite arrangement for any particular wages to be paid or any 
amount to be charged for the particular job to be done but the 
parties apparently expected that a reasonable charge would be made 
based upon the time spent upon the repair work. 

66 5. That the Munsey Trust Company had employed Adolph 
Lurig a number of times before to do work of a similar 

nature and on each occasion Adolph Lurig submitted a bill for the 
work done upon the basis of time spent on the job. These repair 
jobs occurred at infrequent intervals and were all of a similar 
nature. Mr. Christopher H. Pope, vice president of the Munsey 
Trust Company, was in charge of the premises and made the ar¬ 
rangements with Mr. Luri^. Mr. Pope was not familiar with orna¬ 
mental ironwork and could not give Mr. Lurig definite instructions 
as to the manner and means of doing a particular repair job but 
he did on several occasions go over the trouble with Mr. Lurig and 
showed an interest in the progress of Mr. Lurig’s work to the extent 
that he wanted to be sure that Mr. Lurig was doing the job properly 
and well. Mr. Lurig on one occasion brought a helper with him 
and he was permitted to use other employees of the Munsey Trust 
Company to assist him if they were needed. That during all of 
this time Adolph Lurig followed his vocation as an ornamental 
ironworker, and had been employed for approximately two years 
prior to the date of the accident in the construction work on the 
new Commerce Department Building. 

6. That the building in which the Munsey Trust Company is 
situated is owned by the Munsey Realty Corporation, a Delaware 
corporation, all of the stock of which was and is owned by the 
Munsey Trust Company; that no lease existed between said I^alty 
Company and said Trust Company, and the Trust Company occu¬ 
pied and repaired their banking quarters as though they belonged to 
said Munsey Trust Company directly. 

7. That plaintiff herein, Hartford Accident & Indemnity Com¬ 

pany, commenced payments of compensation to defendant 

67 Annie Lurig after she had filed the claim with the office of 
the Deputy Commissioner and continued payment of com¬ 
pensation for approximately four months after the death of said 
Adolph Lurig; that subsequently plaintiff reached the conclusion 
that the claim was not within the purview of the compensation act 
and requested the Deputy Commissioner to hold a hearing on the 
question of whether the relationship of master and servant existed 
between the Munsey Trust Company and Adolph Lurig; that the 
hearing was held and an award made in favor of defendant Annie 
Lurig; that thereafter plaintiff instituted this suit seeking a trial 
de novo and an injunction against the enforcement of said award. 

CONCLUSIONS OF LAW’ 

Said Adolph Lurig, while an employe of said Munsey Trust 
Company, was performing work that, as to said trust company, was 
both casual and not in the usual course of the business of said trust 
company, and such an employment is excluded by the terms of the 
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law which makes the Longshoremen’s Act applicable to thb District 
of Columbia. It follows that the award of defendant Deputy Com¬ 
missioner should be set aside and a decree will be signed! to enjoin 
any attempt to enforce the award of the Deputy Commissioner. 

2. In my opinion there was no evidence before the Conimissioner 
upon which he could reach the conclusion that the employment of 
decedent was in the usual course of the business of the Muiisey Trust 
Company. ■ i 

January 8, 1934. I 

Jesse C. Adkins, 

'Justice. 

OPINION I 

68 The foregoing findings of fact and conclusions ol law were 
prepared after my opinion filed on December 8, 1^33. 

The second paragraph of that opinion is hereby corrected to read 
as follows: | 

“ Counsel for defendants admitted that Lurig’s employment was 
casual but contended that it was in the usual course of ithe trade, 
business, or occupation of the Munsey Trust Company, the Employer.” 
January 8, 1934. j 

Jesse C. Adk^ins, 

j Justice. 

Notation of exceptions to conclusions of law 


Filed Jan. 10, 1934 

4c 4c 4: 4: * 3|e a|e 

Come now Robert J. Hoage, Deputy Commissioner, ^nd Annie 
Lurig, defendants in the above-entitled cause, by their! respective 
counsel, and respectfully except separately to the first and second 
conclusions of law filed herein by the Honorable Jesse 0. Adkins, 
trial justice, on January 8, 1934, and pray the court to illow them 
separately their exceptions as to each of the said tw’o conclusions of 
law. 

Leo a. Rover, 

United States Attorney^ 

John J. Wilson, j 
Assistant United States Attoi^ney., 

Attorneys for DefendamJ; Hoage. 

Albert F. Beasley^ 

Of Counsel for Defendant Lurig. 

Exceptions allowed as prayed for: j 

Jesse C. Adj^ns, 

Justice. 

69 Final decree i 

I 

Filed Jan. 10, 1934 I 

I 

♦ ♦ 4: « 4c j # 

This cause coming on to be heard at this term upon a tifial de novo 
and the evidence presented therein and, having been duly argued and 
considered, it is by the court this 10th day of December 1933, ad¬ 
judged and decreed: , 
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1. That the award of compensation in the matter of My^s, Annie 
Lurig vs. The Munaey Trust Company^ Employer^ and Hartford 
Accident and Inderrinity Corn/pany^ lnsuran<ie Cai^er^ Case No. 
851-19, entered by Robert J. Hoage, Deputy Commissioner, on Oc¬ 
tober 10, 1932, be, and the same hereby is, set aside and held for 
naught. 

2. That the temporary injunction heretofore entered in this cause 
against the defendant, Robert J. Hoage as Deputy Commissioner, 
restraining and enjoining him from carrying into effect or attempt¬ 
ing to carry into effect, either directly or indirectly, the findings 
of fact and award made bv him and entered in the records of the 
Workmen's Compensation Commission for the District of Columbia 
on, to wit, October 10, 1932, be, and the same hereby is, made 
permanent. 

3. That the temporary injunction heretofore entered in this cause 
against the defendant Annie Lurig, restraining and enjoining her 
from attempting to enforce the said order of the said defendant 
Robert J. Hoage, Deputy Commissioner, on, to wit, October 10, 
1932, be, and the same hereby is, made permanent. 

By the Court: 

I Jesse C. Adkins, 

J ustice. 

From the foregoing final decree the defendant Robert 
70 J. Hoage notes an appeal in open court to the Court of 
Appeals of the District of Columbia this 10th day of Janu¬ 
ary 1934. 

From the foregoing final decree the defendant Annie Lurig notes 
an appeal in open court to the Court of Appeals of the District of 
Columbia, which appeal is hereby allowed and the amount of the 
cost bond on appeal is hereby fixed in the penal sum of one hundred 
dollars ($100.00). this 10th day of January 1934. 

Jesse C. Adkins, 

J ustice. 


Cash deposit in lieu of bond is hereby fixed at fifty dollars, this 
first day of February 1934. 

Jesse C. Adkins, 

Justice. 

Assignment of errors 


Filed Feb. 17, 1934 

i/i in id % % % Hi 

The defendant Annie Lurig, having duly noted in open court an 
appeal from the decree entered in the above-entitled cause on the 
10th day of January 1934, assigns the following errors in the record 
and proceedings in said cause: 

1. The court erred in entering a decree permanently enjoining en¬ 
forcement of the order of the Deputy Commissioner awarding com¬ 
pensation to Annie Lurig. 

2. The court erred in holding that the employment of Adolph 
Lurig was not in the usual course of the business of the Munsey 
Trust Company. 
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3. The court erred in holding that the ilaim of 

71 Annie Lurig for compensation was excluded by thej terms of 
the act of Congress of May 27, 1928 (D.C. Code!, title 19, 

chapter 2) making the Longshoremen’s and Harbor Worker’s Com¬ 
pensation Act applicable to the District of Columbia. ! 

4. The court erred in holding that the order of the Dej^uty Com¬ 
missioner awarding compensation to Annie Lurig was in not in 
accordance with law. i 

Brashears, Townsend, O’Brien & ^e-^sley. 

By Edw. S. Brashears, j 

Wilson L. Townsend, I 

Albert F. Beasley. | 

Attorneys for Afyellcer^ Lurig. 

j 

AssignTwent of errors on hehxdf of Defendant Hoc^e 

Filed Mar. 26,1934 | 

* 4c 4c 4c 4c 4; ! 4c 

I 

Comes now the defendant R. J. Hoage, deputy commissioner for 
the District of Columbia, United States Employees’ Coijipensation 
Commission, by and through his attorney, Leslie C. Garnett, United 
States Attorney for the District of Columbia, and respectfully sub¬ 
mits the following assignments of errors upon which he relies in sup¬ 
port of his appeal from the judgment and decree entered on the 
10th day of January 1934, in said cause, in the SupremS Court of 
the District of Columbia, and under which assignment^ of errors 
said appellant seeks reversal of the decision, judgment, knd decree 
of said court. j 

1. The court erred in setting aside and holding for haught the 
compensation order, award of compensation, filed by RJ J. Hoage, 
deputy commissioner, on October 10, 1932, in the case lj>efore him^ 
No. 851-19. I 

72 2. The court erred in granting and entering thei temporary 

injunction in this cause. j 

3. The court erred in making permanent the said tenjiporary in¬ 
junction entered in this cause, and in restraining and enjjoining the 
defendant Annie Lurig from attempting to enforce th^ said com¬ 
pensation order, award of compensation, of defendant I^. J. Hoage, 
deputy commissioner, filed October 10, 1932, in case No. 851-19. 

4. The court erred in granting the plaintiff herein a trjal de novo. 

5. The court erred in not dismissing the bill of cc^mplaint as 

amended. i 

6. The court erred in its conclusions of law, more j^articularly 

paragraph one and paragraph two of said conclusions bf law filed 
January 8, 1934. i 

7. The court erred in that after finding that the deceased employee, 

Adolph C. Lurig, was an employee, in paragraph one oi its conclu¬ 
sions of law, in not affirming the compensation order, awRrd of com¬ 
pensation, filed October 10, 1932. ! 

8. The court erred in that in paragraph one of its conclusions of 

law it found that the employment of said deceased empWee, Adolph 
C. Lurig, was casual and not in the usual course of the| business of 
the Munsey Trust Company. I 
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9. The court erred in that in paragraph two of its conclusions of 
law it found that there was no evidence before the deputy commis¬ 
sioner upon which he could reach the conclusion that the employ¬ 
ment of decedent was in the usual course of the business of the 
Munsey Trust Company. 

73 10. The court erred in its conclusions of law in determining 
this case upon a matter not raised before the deputy com¬ 
missioner or in the bill of complaint as amended, and concerning 
which the parties introduced no evidence. 

11. The court erred in not affirming the compensation order, award 
of compensation, filed in this case October 10, 1932. 

Leslie C. Garnett, 

! United Sfates A ttom-ey^ 

John J. Wilson, 

Assistant United States Att07'ney^ 

• Attcyrn-eys for Defendmvt^ R. J. Hoage, 

Memoranda 

March 27, 1934 

Order of Court of Appeals extending time within which to file 
transcript of record to and including May 1, 1934. 

May 7, 1934 

Order of Court of Appeals further extending time within which 
to file transcript of record to and including May 15, 1934. 

74 Apfellant Hoage^s designafio-7h of record 

Filed Jan. 26, 1934 

« 4: « ♦ a|t « « 

Now comes Robert J. Hoage, deputy commissioner, the appellant 
in the above-entitled cause, and designates the parts of the record 
which he desires to have included in the transcript, said parts being 
considered sufficient for the determination of the questions raised on 
appeal, namely: 

1. Bill of complaint for injunction, etc., filed October 20, 1932. 

2. Motion for temporary injunction, filed October 20, 1932. 

3. Order for temporary injunction, signed Januaiy 21, 1933. 

4. Motion of Hoage to dismiss bill of complaint, filed February 
24. 1933. 

5. Motion of defendant Lurig to dismiss bill of complaint, filed 
March 6, 1933. 

6. Memorandum of Justice Cox, filed March 10, 1933, sustaining 
motion to dismiss bill. 

7. Order sustaining motion to dismiss, signed March 11, 1933. 

8. Amended bill of complaint, filed April 7, 1933. 

9. Motion of defendant Lurig to dismiss amended bill of com¬ 
plaint, filed May 2, 1933. 

10. Motion of Hoage to dismiss amended bill of complaint, filed 
May 12, 1933. 

11.! Memorandum of Justice Proctor, filed June 7, 1933. 

75 12. Order of June 9, 1933, overruling motions to dismiss. 
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13. Answer of Hoage to amended bill of complaint, filfed 

July 31, 1933. (Omit exhibit.) j 

14. Answer of Lurig to amended bill of complaint, filed July 13, 
1933. 

15. Motion to strike answers of defendants, filed July 20, 1933. 

16. Order denying motion to strike answers, signed October 11, 

1933. I 

17. Memorandum: Cause calendared. j 

18. Opinion of Judge Adkins, filed December 8, 1933. | 

19. Findings of fact, conclusions of law, and opinions, filed Jan¬ 
uary 8, 1934. I 

20. Notation of exceptions to conclusions of law, filed Jahuary 10, 

1934. ! 

21. Final decree, with notation of appeal, signed January 10, 1934. 

22. Assignment of errors. 

23. This designation. I 

Leslie C. Garnett, | 

United States Attoi^y^ 

John J. Wilson, ! 

Assistant United States Attorri>ey^ 

Attorneys for Appellarvt \Hoage. 

Copy of the foregoing designation of record received Ithis 26th 
day of January 1934. 

Cornelius H. Doherty, 

Attorney for Appellee, 
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Appellant Lurig’’s Designation of Record 
Filed Feb. 17, 1934 


♦ 


* 


The clerk of the court will please prepare transcript of jrecord on 
appeal in the above-entitled cause and include therein the :i(ollowing: 

1. Amended bill of complaint. ; 

2. Answer of defendant Hoage to amended bill of complaint. 

3. Answer of defendant Lurig to amended bill of comp^iaint. 

4. Memorandum: Cause calendared. i 

5. Opinion of Justice Adkins, filed December 8, 1933. j 

6. Findings of fact, conclusions of law and opinions, filed January 

8, 1934. ^ j 

7. Notation of exceptions to conclusions of law. | 

8. Final decree, with notations of appeal. ! 

9. Assignment of errors. 

10. This designation. 

Brashears, Townsend, O’Brien & Beasi^y, 

By Edw. S. Brashears, | 

Wilson L. Townsend, | 

Albert F. Beasley, 

Attorneys for Appellant Lurig. 

Receipt of a copy of the foregoing designation of record is ac¬ 
knowledged this 17th day of February 1934. | 

Cornelius H. DoheRty, 

Attorney for AppeUee. 
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77 Supreme Court of the District of Columbia 

United States of America, 

Dwtrlct of C olurribiob^ ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 76, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause no. 54942 in Equity, wherein 
Hartford Accident and Indemnity Company, a corporation, is plain¬ 
tiff and Robert J. Hoage, deputy commissioner, et al., are defendants, 
as the same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
8th day of May 1934. 

[seal] Frank E. Cunningham, Clerk. 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6226. Robert J. Hoage, Deputy Commissioner of the United 
States Employees' Compensation Commission, et al., appellants, vs. 
Hartford Accident and Indemnity Company, a Corporation. 

(Stamped on cover:) Court of Appeals, District of Columbia. 
Filed May 11,1934. Henry W. Hodges, clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

I 

October Term, 1934 j 

I 

No. 6226 : 

I 

j 

Egbert J. Hoage, Deputy Commissioner of'the 
United States Employees’ Compensation Com¬ 
mission, and Annie Lurig, appellants j 

V. 

Hartford Accident & Indemnity Company, a 

Corporation, appellee 

[ 

BRIEF FOR APPELLANTS 
STATEMENT OF CASE | 

I 

_ I 

I 

This case arises under the provisions of the! Dis¬ 
trict of Columbia Workmen’s Compensation! Act 
of May 17, 1928 (D.C. Code, Title 19, Chapt. 2), 
making applicable to employees in certain emjploy- 
ments in the District of Columbia, the Longshore¬ 
men’s and Harbor Workers’ Compensation Act of 

March 4, 1927 (U.S.C.A., Title 33, Chapt. 18,| secs. 

( 1 ) 
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901 et seq.), which will be hereinafter referred tO' 
as the ‘^compensation law.” 

On January 24, 1932, Adolph C. Lurig, while in 
the employ of the Munsey Trust Company located 
in Washington, D.C., sustained injuries which 
arose out of and occurred in the course of his em¬ 
ployment and resulted in his death on March 28, 
1932. While employed and engaged in placing 
new bolts in a large steel gate leading to a vault be¬ 
longing to the Munsey Trust Company, the gate 
slipped, and in falling upon the employee caused 
the injuries which terminated in his death (R. 26).. 

The appellee, as the insurance carrier for the 
Munsey Trust Company, paid compensation to the 
employee for disability, and compensation in the- 
nature of death benefits to Annie Lurig, the sur¬ 
viving wife of the deceased employee, and to 
Adolph J. Lurig, surviving minor child of the de¬ 
ceased employee, without an award until Septem¬ 
ber 10,'1932. The widow, Annie Lurig, filed claim 
for death benefits with the deputy commissioner on 
April 27, 1932. On September 6, 1932, the insur¬ 
ance carrier filed with the deputy commissioner a 
notice of controversion of the claim, alleging 
therein that the deceased was an independent <3on- 
tractor and was not an employee within the mean¬ 
ing of the compensation law (R. 11,12, 27). Upon 
evidence taken at hearing held on September 27, 
1932, the deputy commissioner filed a compensa¬ 
tion order on October 10, 1932, in which he foimd 
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that Adolph C. Lurig, the deceased, was an I em¬ 
ployee of the Munsey Trust Company (K. 26).j 
Thereafter, on October 20, 1932, the appellee as 
plainti:ff below filed a bill of complaint in Equity in 
the Supreme Court of the District of Colui|abia, 
seeking a trial de novo of all the facts and issues 
raised under the claim filed by Annie Lurig,! and 
for a temporary and permanent injunction toj pre¬ 
vent the carrying into eifect of the said compensa¬ 
tion order of October 10,1932 (R. 1). This bill was 
attacked by motions to dismiss filed by botlji de¬ 
fendants, appellants here, whereupon an order was 
entered on March 11,1933, sustaining the motion of 
defendant Lurig to dismiss the bill, with leave to 
the plaintiff to amend its bill (R. 10). The bill was 
subsequently amended and motions to dismisb the 
amended bill were filed by the defendants, ^yhich 
were overruled with leave to the defendants to an¬ 
swer (R. 11, 29). The separate answers of the 
defendants below were filed, and following 4 
tion to strike the answers, which was denied, the 

I 

•cause was calendared for trial on October 11,11933 
(R. 30, 32, 35). Testimony was taken befori Mr. 
Justice Jesse C. Adkins, who on January 8, 1934, 
filed findings of fact, conclusions of law, and bpin- 
ion (R. 37, 38, 39). A notation of exceptions ijo the 
■conclusions of law was filed by counsel for tl^e de¬ 
fendants which was duly allowed by the court, and 
thereafter on January 10, 1934, a final decreb was 
-entered making permanent the temporary injunc- 
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tion theretofore entered in this cause, and the dep¬ 
uty commissioner and Annie Lurig were enjoined 
from attempting to enforce the compensation order 
filed October 10, 1932. It is from this final decree 
that this appeal is taken (R. 39, 40). 

STATUTES INVOLVED 

D.C. Code, Title 19, Chapt. 2. 

That the provisions of the Act entitled 
' ‘‘Longshoremen’s and Harbor Workers^ 

' Compensation Act”, approved March 4, 
1927, including all amendments that may 
hereafter be made thereto, shall apply in re¬ 
spect to the injury or death of an employee 
of an employer carrying on any employment 
in the District of Columbia, irrespective of 
the place where the injury or death occurs; 
except that in applying such provisions the 
term “employer” shall be held to mean 
every person carrying on any employment 
in the District of Columbia, and the term 
“employee” shall be held to mean every em¬ 
ployee of any such person. 

Sec. 2. This Act shall not apply in respect 
to the injury or death of (1) a master or 
' member of a crew of any vessel; (2) an em¬ 
ployee of a common carrier by railroad 
when engaged in interstate or foreign com¬ 
merce or commerce solely within the Dis¬ 
trict of Columbia; (3) an employee subject 
to the provisions of the Act entitled “An Act 
i to provide compensation for employees of 
; the United States suffering injuries while in 
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the performance of their duties, and for 
other purposes^’, approved September 7, 
1916, as amended; and (4) an employe^ en¬ 
gaged in agriculture, domestic service, or 
any employment that is casual and not in 
the usual course of the trade, business, occu¬ 
pation, or profession of the employer. ! 

Sec. 3. This Act shall take effect Jilily 1, 
1928. 

U.S.C., Title 33, Chapt. 18. 

Sec. 902 (2). | 

The term ‘injury” means accidental in¬ 
jury or death arising out of and iik the 
course of employment, and such occupational 
disease or infection as arises naturally out 
of such employment or as naturally dr un¬ 
avoidably results from such accidental in- 

*' i 

jury, and includes an injury caused l^y the 
willful act of a third person directed a^*ainst 
an employee because of his employment. 
Sec. 921. I 


(a) A compensation order shall bdcome 
effective when filed in the office of the deputy 
commissioner as provided in section 91^, and, 
unless proceedings for the suspensidn or 
setting aside of such order are instituted as 

^ I 

provided in subdivision (b) of this section, 
shall become final at the expiration of the 


thirtieth day thereafter. j 

(b) If not in accordance with law, a com¬ 
pensation order may be suspended pr set 
aside, in whole or in part, through injunc¬ 
tion proceedings, mandatory or otherwise, 
brought by any party in interest against the 
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' deputy commissioner making the order, and 
instituted in the Federal district court for 
the judicial district in which the injury oc¬ 
curred (or in the Supreme Court of the Dis- 
itrict of Columbia if the injury occurred in 
the District). The orders, writs, and proc¬ 
esses of the coui*t in such proceedings may 
'run, be served, and be returnable anywhere 
in the United States. The payment of the 
amounts required by an award shall not be 
stayed pending final decision in any such 
proceeding unless upon application for an 
interlocutory injunction the court, on hear¬ 
ing, after not less than three days’ notice to 
the parties in interest and the deputy com¬ 
missioner, allows the stay of such payments, 
in whole or in part, where irreparable dam¬ 
age would otherwise ensue to the employer. 
The order of the court allowing anv such 
stay shall contain a specific finding, based 
I upon evidence submitted to the court and 
identified by reference thereto, that such 
irreparable damage would result to the em¬ 
ployer, and specifying the nature of the 
damage. 

' (c) If any employer or his officers or 

agents fails to comply with a compensation 
order making an award, that has become 
final, any beneficiary of such award or the 
, deputy commissioner making the order may 
apply for the enforcement of the order to 
the Federal district court for the judicial 
district in which the injury occurred (or to 
the Supreme Court of the District of Co¬ 
lumbia if the injury occurred in the Dis- 
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trict). If the court determines that thfe or¬ 
der was made and served in accordance 'with 
law, and that such employer or his ofl^cers 
or agents have failed to comply there^th, 
the court shall enforce obedience to the prder 
by writ of injunction or by other pi[oper 
process, mandatory or otherwise, to ebjoin 
upon such person and his officers and agents 
compliance with the order. j 

(d) Proceedings for suspending, setting 
aside, or enforcing a compensation (jrder, 
whether rejecting a claim or making an 
award, shall not be instituted otherwise! than 
as provided in this section and section 918 
of this chapter. j 

QUESTIONS PRESENTED 

I 

The issues before this Honorable Court are sub- 

I 

stantially as follows: ! 

1. Did the court below have the power to ^rant 

a trial de novo under the District of Colijmbia 
workmen’s compensation law, and did it drr in 
granting such trial to the plaintiff in the present 
case upon which the findings of fact and conclusions 
of the court below were based ? 1 

2. Did the court err in its conclusions of l^w in 
determining this case upon an issue not raised be¬ 
fore the deputy commissioner or in the bill of com¬ 
plaint as amended, and concerning which th^ par¬ 
ties introduced no evidence, in holding in said con¬ 
clusions of law: (1) that the work perfonhed by 
Adolph Lurig, while an employee of the Mjunsey 

8S125—34-2 I 
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Trust Company, was both casual and not in the 
usual course of the business of the said Munsey 
Trust Company, and as such is excluded by the 
terms of the compensation law, and (2) that there 
was no evidence before the deputy commissioner 
upon which he could reach the conclusion that the 
employment of the decedent was in the usual course 
of the business of the Munsey Trust Company ? 

3. Did the court err in not sustaining the com¬ 
pensation order after having found that the said 
Adolph Lurig was an employee of the Munsey 
Trust Company, and accordingly, in not dismiss¬ 
ing the bill of complaint as amended ? 

ARGUMENT 

In order not to burden the court unnecessarily, 
the appellants have divided the argument into two 
parts, each part to be treated by their separate 
briefs. The first part deals with the appellants’ 
contentions of error on the part of the court below 
in the matters of jurisdiction and procedure, and 
the second part deals with the merits of the case 
aside from the jurisdictional and procedural ques¬ 
tions. The argument herein will be limited to the 
jurisdictional questions and the errors of proced¬ 
ure, the appellant Hoage herein specifically adopt¬ 
ing as his own, the pertinent argument of his co¬ 
defendant Lurig on all matters not specifically 
covered herein. 

1. Did the court below err in granting to the 
plaintiff a trial de novo ? 
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In prayer 7 of the amended bill of complaint * the 
plaintiff below requested the court to grant a trial 
de novo of all the issues raised as set forth iiji its 
amended bill of complaint. In the order denying 
the motion to strike the answers, the court b^low 
on October 11,1933, allowed the prayer of the plain¬ 
tiff for a trial de novo (R. 35). It is respectIuUy 
contended that the court in so allowing a tri 41 de 

I 

novo went beyond the jurisdiction conferred dpon 
it under the compensation law and that aU subse¬ 
quent proceedings and the final decree are a nujlity. 

I 

The court below should have dismissed j the 
amended bill of complaint upon the motions toi dis¬ 
miss filed by the defendants or upon the ansjvers 
filed by them since the amended bill of complaint 
was not brought for statutory review of the Com¬ 
pensation order under section 921 (b) of the Liong- 
shoremen’s Act, quoted above, which is the onlj^- au¬ 
thority of law for the review of a compensation 
order. The rule is well established in the United 

j 

States by an overwhelming number of cases j that 
where review is authorized by statute of the action 
of a compensation board or administrator (su^h as 
that authorized in section 921 (b) mpra)j jsuch 
review is limited to questions of law. These (jases, 
many of which will be found in the Americaik Di¬ 
gest System, Master & Servant, Key No. 417j (7), 
^‘Questions of Fact”, hold that the findings oi fact 
made by a deputy commissioner or compensation 
board are fined and conclusive and are not subject 


I 
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to a reexamination or revision upon appeal or re¬ 
view by the courts where there is any competent 
evidence to support the findings so made. The 
courts (including this Honorable Court) have con¬ 
sistently refused to disturb the findings of fact of a 
deputy commissioner, except where it has been 
clearly shown that such findings are not supported 
by any evidence or are so arbitrary and capricious 
as to be for that reason ‘‘not in accordance with 
law.” 

The compensation law of the District of Colum¬ 
bia does not authorize, upon a judicial review, the 
hearing by the court of evidence de novo, nor does 
the Act authorize the court to weigh the evidence 
taken before the deputy commissioner where more 
than one inference may be drawn therefrom, in 
order to arrive at a difierent conclusion from that 
found by the deputy commissioner. This rule has 
been expressed by this Court in nearly every com¬ 
pensation case that has come before it since the 
passage of the compensation law and has been af¬ 
firmed by the United States Supreme Court in the 
.case of Crowell, Deputy Commissioner, v. Benson, 
285 U.S. 22, 52 S.C.R. 2Sb; L'Hote v. Croivell, Dep¬ 
uty Commissioner, 286 U.S. 528, 52 S.C.R. 499, and 
Voehl V. Indemnity Insurance Company of North 
America, 288 U.S. 162. In the L’Hote case the 
Supreme Court reversed the judgment of the cir¬ 
cuit court of appeals because it had affirmed the 
district court in a trial de novo of the evidence rel- 
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ative to dependency of a compensation claimant, 
and directed the lower court to af&rm the award] of 
the deputy commissioner made under the Loiig- 
shoremen’s Act. There the court regarded fche 
findings of fact of the deputy commissioner relative 
to the facts of dependency as final and conclusive. 

Likewise in the Voehl case, supra, the Supreme 
Court held that the findings of fact upon the ques¬ 
tion whether the injury arose out of and in fhe 

I 

course of employment must be regarded as final 

I 

and conclusive, stating in part: j 

And when the deputy commissioner fol¬ 
lowing the course prescribed by statute, 
makes such a determination, his finding^ of 
fact supported by evidence must be deeiped 
to be conclusive. 

The question of the right to a trial de novo ui^der 
the local compensation law has not heretofore been 
decided by this court. Counsel for the appellee ^ill 
no doubt point out the case of Metropolitan^ C^Ur 
alty Insurance Company v. Hoage, Deputy Com¬ 
missioner, and Luella Brown, 62 W.L.R. 683, | de¬ 
cided June 25, 1934, with the assertion that ^his 
court has approved the procedure of trial de n^vo; 
however, the question of the jurisdiction of | the 
lower court to authorize and hold a trial de novo 

I 

was not before this court for decision in that base 
and the reasons urged herein in support of aj^pel- 

I 

lants’ position were not placed squarely beforb the 
Court for consideration and decision thereon. ! 
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The plaintiif below placed its whole reliance in 
the case of Ci'owell v. Benson, supra, in its request 
for a trial de novo. So far as the appellants have 
been able to discover by research there is no other 
case under a state statute similar in its procedure 
upon appeal to the local compensation Imv which 
would serve as a precedent for the position of the 
appellee; on the contrary all of such precedents 
uniformly support the contentions of the ap¬ 
pellants. 

There is a distinguishing feature of material im¬ 
portance between the Longshoremen’s and Harbor 
Workers’ Compensation Act as applied generally 
throughout the United States as a national law, and 
the District of Columbia Workmen’s Compensa¬ 
tion Act which is applicable only in the District of 
Columbia and which by its nature cannot be re¬ 
garded as other than a local act. This material dif¬ 
ference is sufficient upon which to show that the 
right of trial de novo, which the Supreme Coui*t 
held in the Benson case could be given in an admi¬ 
ralty suit, cannot exist under the local compensa¬ 
tion law for constitutional reasons. 

The Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act as passed by Congress on March 4, 
1927, gave relief to certain employees of private 
employers engaged in maritime employment upon 
the navigable waters of the United States. In 
order to facilitate the passage of a compensation 
law for the District of Columbia, Congress adopted 
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the expedient of applying the provisions oif the 
Longshoremen’s Act to the District of Coluimbia, 
by the Act of May 17, 1928, sitpra. Many bf the 
provisions of the Longshoremen’s Act obviously 
cannot apply in the District of Columbia in the ad¬ 
ministration of the local Act, particularly where 
the provisions of the former deal with questions re¬ 
lating to the admiralty and maritime jurisdiction 
of the United States, so that the Longshoremen’s 
Act must be considered as devoid of all atttibutes 

I 

which cannot apply in any event in the Disti*ict of 
Columbia. j 

The crux of the appellants’ argument is tl|at the 
basic constitutional authority for the enactment of 
the Longshoremen’s Act is not the basic co^titu- 
tional authority for the enactment of the District of 
Columbia workmen’s compensation law, caiising a 
situation to arise which the Supreme Coujrt was 
not required to pass upon in the Benson cas^e. Al- 
though the two Acts operate essentially in thje same 
manner by reason of the adoption, for local luse, of 
the national statute, their foundations are separate 
and distinct. As stated by the Supreme C^urt in 
the Benson case, supra, the Longshoremen’s Act 
relates solely to injuries occurring upon me navi¬ 
gable waters of the United States, it deals with 
maritime law, applicable to matters that fali within 
the admiralty and maritime jurisdiction/^ The 
basic authority, the Supreme Court points qut, for 
the jurisdiction of Admiralty over cases arising un- 
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der the Longshoremen’s Act is Article III, Sec¬ 
tion 2, of the Constitution. The basic or constitu¬ 
tional' authority provides that the judicial power 
shall extend to all cases of admiralty and maritime 
jurisdiction. The Longshoremen’s Act was passed 
under the general authority of CongTess to alter or 
revise' the maritime law which shall prevail 
throughout the country, and the Act does revise 
the maritime law by creating liability without fault 
with respect to certain relationships and certain 
classes of persons. 

The District of Columbia workmen’s compensa¬ 
tion law, however, had its origin in an entirely sepa¬ 
rate and different article of the Federal constitu¬ 
tion ; namely. Article I, Section 8, Clause 17, which 
gives Congress the power to exercise exclusive leg¬ 
islation in all cases whatsoever over the District of 
Columbia. There is no correlation between section 
8 of Article I, and section 2 of Article III, in this 
respect, and the right of trial de novo which the 
United States Supreme Court has held to exist 
in certain cases arising under the Longshoremen’s 
Act by reason of Article III, Section 2, of the Con¬ 
stitution, under no logical reasoning can exist in 
a workmen’s compensation case having as its con¬ 
stitutional origin a law promulgated by Congress 
under the exclusive authority contained in Article 
I, Section 8. 

In the case of Crowell v. Benson, supra, the Su¬ 
preme Court held in effect that Congress was re- 
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stricted by the Constitution (Article III, Sejc. 2) 
in that it could not provide for administrative ma¬ 
chinery which would conflict with the express au¬ 
thority given by the Constitution to the Federal 

$ 

courts to hear and determine, independently of any 
other tribunal, cases involving constitutional r^^ights 
and questions thereunder pertaining to its ad¬ 
miralty and maritime jurisdiction, and of the |uris- 
diction of Congress so to legislate (as in that case) 
upon maritime law concerning which the Federal 
courts have exclusive jurisdiction. The right of, 
trial de novo is specifically limited therein td two 
questions: (1) Whether the injury occurred upon 
the navigable waters of the United States, and (2) 
whether the employee-employer relationship ^xists. 

The following excerpts from the case of Crowell 
V. Benson are directly in point (p. 39) : 

As the Act relates solely to injuries oc¬ 
curring upon the navigable waters df the 
United States, it deals with the mai^itime 
law, applicable to matters that fall 's^thin 
the admiralty and maritime jurisdfction 
(Const. Art. Ill, sec. 2; Nogueira v. Y., 
N. H. d H. R. Co., 281 U.S. 128,138) aijid the 
general authority of the Congress to! alter 
or revise the maritime law which shalji pre¬ 
vail throughout the country is beyond dis¬ 
pute. 

Apart from cases involving constitutional 
rights to be appropriately enforced hf pro¬ 
ceedings in court, there can be no doubf that 
the Act contemplates that as to questions of 
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fact, arising with respect to injuries to em¬ 
ployees within the purview of the Act, the 
findings of the deputy commissioner, sup¬ 
ported by evidence and within the scope of 
his authority, shall be final. 

In amending and revising the maritime 
law, the Congress cannot reach beyond the 
constitutional limits which are inherent in 
the admiralty and maritime jurisdiction. 
Unless the injuries to which the Act relates 
occur upon the navigable waters of the 
United States, they fall outside that juris¬ 
diction. Not only is navigability itself a 
question of fact, as waters that are navi¬ 
gable in fact are navigable in law, but, where 
navigability is not in dispute, the locality of 
the injury, that is, whether it has occurred 
upon the navigable waters of the United 
States, determines the existence of the con¬ 
gressional power to create the liability pre¬ 
scribed by the statute. 

In the present instance, the argument that 
the Congress has constituted the deputy 
commissioner a fact-finding tribunal is un¬ 
availing, as the contention makes the unten¬ 
able assumption that the constitutional 
courts may be deprived in all cases of the 
determination of facts upon evidence, even 
though a constitutional right may be in¬ 
volved. 

As the question is one of the constitu¬ 
tional authority of the deputy commissioner 
as an administrative agency, the court is 
under no obligation to give weight to his 
proceedings pending the determination of 
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that question. * * * We think that the 
essential independence of the exercise of 
the judicial power of the United Statjes in 
the enforcement of constitutional rights re¬ 
quires that the Federal court should cLeter- 
mine such an issue upon its own record and 
the facts elicited before it. I 

I 

Under Article I, Section 8, Clause 17 of thej Con¬ 
stitution, Congress acts in the same capacity ^s any 
State legislature would act for a State. Oi|i this 
point reference is made to the case of Atlantic 
Gleaners d: Dyers, Inc,, et cH,, v. United Stains, 52 
S.C.R. 607, 609, wherein Mr. Justice Sutherland in 
commenting upon the power of Congress to legis¬ 
late for the District of Columbia, said: 

The power exercised, and which gi'vjes vi¬ 
tality to the provision, is the plenary ;^ower 
to legislate for the District of Columbi^, con¬ 
ferred by Article I, Section 8, Clause 17 of 
the Constitution. Under that clause^ Con¬ 
gress possesses not only every approjpriate 
national power but, in addition, all the pow¬ 
ers of legislation which may be exercised by 
a State in dealing with its affairs, so lj)ng as 
other provisions of the Constitution aire not 
infringed (Citing Capital Traction po. v. 
^o/,174U.S.l). ! 

The District of Columbia workmen’s compensa¬ 
tion law was upheld as constitutional by this! Coiurt 
on January 16,1933, in the case of Bowlette v| Roth- 
stein Dental Ldboratories, Inc,, 61 W.L.R.i89, in 
which the court said, in part: ! 
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In the establishment of laws for the Dis¬ 
trict of Columbia, Congress has all the pow¬ 
ers of a State, so long as such laws do not 
contravene some provision of the Constitu¬ 
tion. 

In Keller v. Potomcbc Elec, Co., 261 TT.S. 428, 443, 
it is stated: 

In other words it (Congress) possesses a 
dual authority over the District and may 
clothe the courts of the District not only 
with the jurisdiction and powers of federal 
courts in the several States but with such 
authority as a State may confer on her 
courts. 

The dual capacity of our local courts has 
been thoroughly discussed in the recent case of 
O'Donoghue v. United States, 289 U.S. 516, 
wherein it is stated in effect that our local courts 
exercise not only the judicial power invested in 
them under Article III of the Constitution but also 
the separate judicial powers specifically authorized 
by Congress under section 8 of Article I. It can¬ 
not be denied, therefore, that this Court and the 
Supreme Court of the District of Columbia are 
constitutional courts in the full sense that the dis¬ 
trict courts of the United States and circuit courts 
of appeal are constitutional courts, but it also must 
be admitted that in relation to the judicial powers 
conferred upon them by Congress under section 8 
of Article I they necessarily at times assume dis¬ 
tinctly local judicial characteristics as when acting 
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in the same capacity as the court of a State | acts 
under judicial power over local affairs. I 
In the O^Donoghue case, supra, citing thi de¬ 
cision of this Honorable Court as stated by] Mr. 
Justice Groner in the case of Pitts v. Peak, 501 Fed. 
(2d) 485, 487, the Supreme Court said; j 


Since Congress, then, has the same pjower 
under Art. Ill of the Constitution to oij’dain 
and establish inferior federal courts ih the 
District of Columbia as in the states, whether 
it has done so in any particular inst:ance 
depends upon the same inquiry. Does the 
judicial power conferred extend to the jcases 
enumerated in that article? If it doefe, the 
judicial power thus conferred is ndt and 
cannot be affected by the additionalj con¬ 
gressional legislation, enacted under Airticle 
I, Sec. 8, cl. 17, imposing upon such dourts 
other duties, which, because that special, 
power is limited to the District, Congress 
cannot impose upon inferior federal (Courts 
elsewhere. The two powers are not incom¬ 
patible ; and we perceive no reason f oi^ hold¬ 
ing that the plenary power given by the Dis¬ 
trict clause of the Constitution may be used 
to destroy the operative effect of the judicial 
clause within the District, where, unlike the 
territories occupying a different status, that 
clause is entirely appropriate and applicable. 

In enacting the local compensation lawl Con¬ 
gress took away certain rights of employees as 


against employers growing out of injuries sus¬ 


tained during employment resulting from 


negli 
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genee, and substituted in lieu thereof the statutory 
scheme of compulsory workmen’s compensation. 
In the Rowlette case, supra, it was held that the 
substitution of such workmen’s compensation stat¬ 
ute is not violative of the constitutional provision 
guaranteeing the right of a jury trial and further, 
in effect, that no person has an inherent or vested 
interest in a common-law right, Congress having 
the power to provide such right and the power to 
siibstitute another right in lieu thereof. The sub¬ 
stituted right, namely, that under the workmen’s 
compensation law, was wholly unknown at com¬ 
mon law and there existed no judicial tribunal to 
which recourse might be had to determine rights 
thereunder. Congress created in the District of 
Columbia a fact-finding and fact-gathering tri¬ 
bunal entrusted with the power to make initial 
determinations in matters within, and not outside, 
ordinary judicial purview. The purpose of this 
administrative body is to withdraw from the 
courts, subject to the power of judicial review, a 
class of controversy which experience has shown 
can be more effectively and expeditiously handled 
in the first instance by a special tribunal. In con¬ 
junction therewith judicial power was granted to 
the local courts to. review the decisions of such 
tribunal on questions of law. Both the substan¬ 
tive provisions of the District of Columbia work¬ 
men’s compensation law and the procedural pro¬ 
visions, including the provision for judicial re¬ 
view, were enacted by Congress under the exclu- 
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sive and plenary powers contained in Article I, 
Section 8, clause 17, of the Constitution. Ifhere- 
fore, in considering the extent of judicial yower 
in such cases, the basic constitutional authority 
involved as referred to above must be look^ to, 

I 

and not Article III of the Constitution, the latter 
investing in constitutional courts exclusive juris¬ 
diction when passing upon matters of najtional 
concern which jurisdiction is not incident ! to or 
related to the powers conferred upon the court 
under special statutory provisions enacted ]^ursu- 
ant to Article I, Section 8. Congress is not lim¬ 
ited by the Constitution, where passing such a law 
of local application for the District of Colikmbia, 
as it is limited in passing laws of national c(!)ncem 

I 

for which it was primarily created by the Constitu¬ 
tion. In legislating for, the nation. Congress is 
limited to the powers expressly contained in the 
Constitution. However, in legislating for the Dis¬ 
trict of Columbia it is not so restricted, b^t can 
legislate concerning local matters with thej same 
freedom and to the same extent as any Stat^ legis¬ 
lature may legislate for a State, providing, how¬ 
ever, that the fundamental rights of citizens 
generally are not unpaired. | 

Therefore, in providing the compensati(in law 
for the District of Columbia, Congress legislated in 
its local or unrestricted capacity as distinci from 
its national or restricted capacity, and was hot re¬ 
quired when considering local legislation $uch as 
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the workmen’s compensation law, to determine 
whether it was transgressing upon the exclusive au¬ 
thority of a court obtaining its original jurisdiction 
from the Constitution, or whether it was giving 
away powers which by constitutional grant rested 
solely with such court. The Supreme Court said in 
the Benson case that the Longshoremen’s Act was 
an alteration or revision by Congress of the mari¬ 
time law, thereby directly tying-in the Longshore¬ 
men’s Act with Article III of the Constitution, and 
thereby definitely affecting the judicial power in¬ 
vested ' by the Constitution in the constitutional 
courts. 

It is respectfully contended that Congress may 
exercise the same authority with respect to the 
manner and details of the administration of the 
local workmen’s compensation law that any State 
legislature may exercise. The local Act is similar 
in substance and procedure to most State compen¬ 
sation laws. It has been held recently by the Su¬ 
preme Court that the New York workmen’s com¬ 
pensation law, in providing that the decision of the 
board shall be final as to all questions of fact is not 
contrary to the ‘‘due process” clause and that said 
clause does not require that parties shall be per¬ 
mitted, to have a judicial tribunal pass upon the 
weight of the evidence introduced before the ad¬ 
ministrative body; see Dahlstrom MetoMic Door 
Company v. Industrial Boards 284 U.S. 594. As 
pointed out earlier in the argument there are nu- 
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merous decisions declaring administrative findings 
of fact to be conclusive, and counsel have not fbund 
a single case wherein it has been held by a ^tate 
court, under a State workmen’s compensatioij law 
similar to that in effect in the District of Coludibia, 
that there is the right to a trial de novo in court on 
the question of employer-employee relationship or 
any other question. Numerous decisions deplare 
administrative findings of fact to be conclusive. 
The following decisions all dealt with controversies 
concerning the existence of the relation of employ¬ 
ment: 

) 

Hillen v. Industrial Accident Coikmis- 
sion, 199 Cal. 577, 580; York Junction 
Transfer & Storage Go, v. Industrial lAcci- 
dent Commissioners, 202 Cal. 517, 521; In¬ 
dex Mines Corporation v. Industrial Com¬ 
mission, 82 Colo. 272, 275; Ocean Accident & 
Guarantee Gorp, v. Wilson, 36 Ga. Apji. 784; 
Taylor v. Blackwell Lumber Co., 37 ^tdaho 
707, 721; Ginofsky v. Industrial Gofumis- 
sion, 290 Ill. 521, 525; Franklin Coal Co. v. 
Industrial Commission, 296 Ill. 329,| 334; 
A. E. Norris Coal Co. v. Jackson, 8() Ind. 
App. 423, 425; Murphy v. Shipley, 200 Iowa 
857, 859; ChurchilVs Case, 265 Mas^. 117, 
119; HilVs Case, 268 Mass. 491, 493; Sfatter 
of Dale V. Saunders Brothers, 218 N.Y. 59, 
63; Federal Mining & Smelting Co. v. 
Thomas, 99 Okla. 24, 26; Oklahoma Pipe 
Line Co. v. Lindsey, 113 Oklac 296; 298; 
Belmonte v. Connor, 263 Pa. 470, 472. 
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In Ddhlstrom Metallic Door Company v. Indus¬ 
trial Board, 256 N.Y. 199, affirmed in 284 U.S. 594, 
the employer and insurance carrier challenged the 
award on the ground that the procedure under the 
New York workmen’s compensation law (from 
which the District of Columbia workmen’s compen¬ 
sation law was largely adopted) would deprive the 
employer of his property without due process of 
law in that the Board had been made the final ar¬ 
biter of the facts, without any review upon the 
weight of the evidence in a court of law. In an 
opinion in which all judges concurred it was held 
in effect that the power and authority given to the 
Board to determine all questions of fact iii relation 
to the payment of compensation of claims pre¬ 
sented to it did not violate any provision of the 
Federal Constitution. The Supreme Court in af¬ 
firming the judgment cited the following cases as 
governing in principle, namely. New York Central 
R,R. V. White, 243 U.S. 188, and Mountain Timber 
Co. V. Washington, 243 U.S. 219. 

Reverting to the text of the local compensation 
law (section 921 supra) it will be noted that no pro¬ 
vision was made by Congress for a trial de novo 
before the court in connection with the review of 
compensation orders filed by the deputy commis¬ 
sioner.' In the absence of any such authority and 
upon the weight of authority contained in the many 
eases throughout the United States on this ques¬ 
tion, it is respectfully contended that the findings 
of fact of the deputy commissioner upon'all ques- 
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tions of fact arising in connection with decisions 
upon claims are final and conclusive upon the (feourt. 
Congress has chosen the administrative tripunal 

I 

where compensation cases may be heard an^ has 
limited the scope of judicial review after a ca$e has 
been administrativelv determined, and it is re- 

I 

spectfully contended that the intention of Cohgress 
as evidenced by the law was that the findings of 
fact made by the deputy commissioner undfer the 
authority contained in the law, where supported 
by evidence and where not arbitrary and capricious, 
shall be final and conclusive, and not subject to re¬ 
determination by the court. The procedui^al re¬ 
quirements of the Longshoreman’s Act hayb been 
considered by the Supreme Court with respect to 
the Fifth, Seventh, and Fourteenth amendments to 
the Constitution, in the Benson case, and h^ve not 
been found to contravene the Constitution^ hence 
the local act may be regarded as otherwise hot im¬ 
pairing the rights of citizens generally. I 

The delegation by Congress of the fact-finding 
power under the local compensation law toi an ad¬ 
ministrative tribunal does not infringe ujion any 
provision of the Constitution, nor does it jieprive 
the Supreme Court of the District of Columbia of 
any constitutional jurisdiction otherwise invested 
in it. I 

2. Did the court err in its conclusions! of law 
in determining this case upon a matter not raised 
before the deputy commissioner or in th^ bill of 
complaint as amended. I 
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The sole issue before the deputy coimnissioner 
was whether the relationship of master and serv¬ 
ant existed. The insurance carrier’s only conten¬ 
tion was that Adolph C. Lurig was not an employee 
of the Munsey Trust Company at the time he re¬ 
ceived his injury, but was an independent con¬ 
tractor (R. 12). The identical issue was raised in 
the amended bill of complaint before the court be¬ 
low (R. 12, 24). The question whether or not the 
employment of Lurig was casual and not in the 
usual course of the trade, business, occupation, or 
profession of the employer was not in issue before 
the deputy commissioner or before the court below. 

Notwithstanding the issues raised by the bill and 
the evidence offered in connection therewith, the 
court below in its first conclusion of law determined 
that Lurig was an employee of the Munsey Trust 
Company, adding as its reason for granting the in¬ 
junction that the work was casual and not in the 
tisual course of the htisiness of the said Trust Com¬ 
pany, thus injecting a new issue in the case at vari¬ 
ance with the pleadings and the evidence. The 
eonclusions of law complained of are as follows: 

1. Said Adolph Lurig, while an employee 
of said Munsey Trust Company, was per¬ 
forming work that, as to said trust company, 
was both casual and not in the usual course 
of the business of said trust company, and 
such an employment is excluded by the terms 
of the law which makes the Longshoremen’s 
Act applicable to the District of Columbia. 
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It follows that the award of defendant 
Deputy Commissioner should be set ^side 
and a decree will be signed to enjoin any at¬ 
tempt to enforce the award of the Deputy 
Commissioner. | 

2. In my opinion there was no evidence 
before the Commissioner upon whiclh he 
could reach the conclusion that the employ¬ 
ment of decedent was in the usual couifse of 
the business of the Munsey Trust Company 
(R.38,39). I 

The appellants duly noted an exception tjo the 
conclusions of law as quoted above. I 

It is a universal rule that the judgment of a tourt, 
whether it be in law or equity, may not be atj vari¬ 
ance with the pleadings and evidence in a cade and 
that the judgment of the court must foUovf as a 
proper sequence to the issues raised before it and 

i 

upon which the prayer for relief is predicated- To 
avoid burdening the court with further argument 
on this point the following is cited from dorpus 
Juris: I 

A court cannot properly put upon its 
record a judgment which is not a proper 
sequence to the pleadings. The judgment 
must conform to, and be supported by, the 
pleadings in the case. It is a general rule 
that a recovery must be had, if at allj upon 
the facts alleged in the pleadings, and facts 
proved but not pleaded will not support the 
judgment, although found by verdict qr find¬ 
ing ; proof of a state of facts difiereni from 
that alleged constituting a variance, * * 
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In other words, the judgment must conform 
to both the pleadings and the proofs, and be 
in accordance with the theory of the action 
upon which the pleadings are framed and 
the case was tried. The rule is, of universal 
application, and whether the action or suit 
is at law, in equity, or under the code, the 
judgment must be secundum allegata et pro- 
hata. * * * 33 C. J. 1139-1143. 

Judgments must be responsive to the is¬ 
sues presented in the pleadings, and must 
respond to and determine all the issues. 
Issues not raised by the pleadings cannot be 
determined. A judgment upon issues not 
made by the pleadings may not operate as 
tes judicata. 33 C. J. 1151, 1152. 

1 A judgment upon issues not made by the 
pleadings is at least erroneous, and may be 
set aside or reversed in a proper proceedings 
for that purpose. But many cases go fur¬ 
ther, and hold that judgments based upon 
issues not made by the pleadings are coram 
non judice and void and subject to be set 
aside or disregarded even in a collateral pro¬ 
ceeding, although there is authority to the 
contrary. 33 C. J. 1152,1153. 

Section 2 (4) of the District of Columbia Work¬ 
men’s Compensation Act, supra, in noting the ex¬ 
ceptions to the Act, provides as follows: 

and (4) an employee engaged in agricul¬ 
ture, domestic service, or any employment 
that is casual and not in the usual course of 
the trade, business, occupation, or profes¬ 
sion of the employer. 
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I 
I 

In the brief of coappellant Lurig, typical oases 
are cited relative to the exemptions of emj^loy- 
ments that have been held as not casual and ih the 

I 

usual course of the trade, etc., of the employer. It 
suffices here to state that where defense is i^iade 
upon the basis of this exemption it must be uirged 
before the deputy commissioner, and, where re|^ew 
is sought, in the bill of complaint. It appeals to 
be a settled rule that a party presenting a ca^e or 
a defense before a compensation board or conlmis- 
sion will not be permitted to prevail on a different 
theory upon review or appeal. See Home Indem¬ 
nity Company of New York v. Dollar, 25 Pac. (2d) 
337; Georgia Casitalty Company v. Hoage, 59 Fed. 
(2d) 870 (U.S.C.A.) ; Burmester v. Be Lucia, 263 
N.Y. 315,189 N.E. 231. 

The second conclusion of law quoted abo^e is 
likewise in error for the simple reason that th^ dep¬ 
uty commissioner did not reach the specifici con¬ 
clusion that the employment of the decedent \^as in 
the usual course of the business of the Munsey 
Trust Company, so far as effect of the exemption in 
section 2 (4) of the compensation act of M4y 17, 
1928, is concerned. The second conclusion olf law 
obviously presupposes a finding by the deputy, com¬ 
missioner on the question whether the emplojfment 
was casual and not in the usual course of the irade, 

I ' 

buiness, etc., of the employer. Since that isst^e was 
not before the deputy commissioner, no finding 
thereon was made. The only finding relative io the 
employment status of the decedent was that tlie em- 
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ployee ‘‘while in the employ of the employer above 
named as an ornamental ironworker, sustained per¬ 
sonal injury which arose out of and occurred in the 
course of his employment, and resulted in his dis¬ 
ability and death’’ (R. 26). This finding was made 
in order to show that the injury came within the 
definition of the term “injury” as contained in sec¬ 
tion 902 (2) of the Longshoremen’s Act, a section 
which is distinct and separate from the section ex¬ 
cluding certain exempted employments, namely, 
section 2 (4) of the Act of May 17,1928, supra. 

In the case of Crowell v. Benson, supra, the court 
specifically limited the questions upon which trial 
de novo might be had to two, namely, (1) whether 
the injury occurred upon the navigable waters of 

the United States, and (2) whether the relationship 
of master and servant exists. (See 285 U.S., pp. 
37 and 38.) The decision holds that on all other 
questions the findings of fact, where supported by 
evidence and not arbitrary or capricious, are to be 
regarded as final and conclusive. Findings made 
under the so-called “coverage” or “exclusion” pro¬ 
visions of the Act, referring specifically to section 
903 of the Longshoremen’s Act, of which section 2 
of the local act of May 17,1928, is the counterpart, 
may also be regarded as coming within the rule of 
finality; compare page 47 of the opinion. Clearly, 
therefore, under the Benson decision a finding of 
fact that a given emplojunent was or was not casual 
and not in the usual course of the trade, business, 
etc., of the employer, where properly raised before 
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the deputy commissioner in the first instance, ijnay 
not again be raised for a second adjudicatioij by 
trial de novo before a Federal court, 
standing the explicit statement by the Suprteme 
Court on this point, the new issue injected intc| the 
present case was put upon the same plane as the 

I 

jurisdictional questions, stated above, whichj the 
Supreme Court specifically limited as to read^udi- 
cation by trial de novo. If the court below bej sus¬ 
tained in the present case, the door will be opened to 
the granting of trials de novo in every situation in 
which the ‘‘coverage” or “exclusion” provisiohs of 
the compensation law are involved; i.e., any ope of 
the possible seven or more situations of whicli the 
exclusion of employments that are casual an^ not 
in the usual course of the trade, business, etc., qf the 
employer are instances. 

We respectfully differ with the vievr of the lower 
court and take the position that the court, having 
found that the relationship of master and sei*vant 
existed, was obliged to dismiss the bill of | com¬ 
plaint; that the issue of casual employmentj and 
whether such employment was in the usual cburse 
of the business of the Munsey Trust Companjf, was 
not a proper subject of inquiry and deterinina- 

I • 

tion by the lower court; and that if (though we 
see not how) the question of casual emplojiment 
and usual course of business was considered py the 
court as the issue properly raised in the ca^e, re¬ 
quiring determination, the trial de novo should not 
have been granted for the reason that the! court 
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had no authority under the Benson case to hear 
evidence de novo on this question. 

Moreover, conclusion of law (1) and conclusion 
of law (2) are inconsistent. The plaintiff chose 
his course when he sought a trial de novo which 
vras granted. Conclusion number (1) presumably 
was based upon facts presented before the court at 
the trial de novo, and presmnably conclusion num¬ 
ber (2) was based upon a review of the transcript 
of testimony taken before the deputy commis¬ 
sioner. Since the plaintiff chose the course of 
trial de novo, the court patently erred in reviewing 
the merits of the^case from the transcript of record 
taken before the deputy commissioner, thus decid¬ 
ing the case upon two sets of records, one of which 
the plaintiff had ignored and repudiated, since a 
judicial review under section 921 of the compensa¬ 
tion law for the purpose of ultimate determination 
of the merits of the case was not sought or con¬ 
templated by the bill of complaint and was avoided 
with great care by the plaintiff. For this reason 
alone conclusion number (2) is not in accordance 
with law. Compare Georgia Casualty Company v. 
Hoage, 59 Fed. (2d) 870. 

CONCLUSION 

An important feature in the Crowell-Benson 
case was apparently overlooked by the plaintiff 
below in filing the amended bill of complaint, which 
was designed to invoke the rule stated in the 
Benson case. In the Benson case the amended 
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complaint charged that the Act was unconstitu¬ 
tional upon the grounds that it violated the |due- 
process clause of the Fifth Amendment, the | pro¬ 
visions of the Seventh Amendment as to tri^l by 
jury, that of the Fourth Amendment as to unrea¬ 
sonable search and seizure, and the provisions of 
Article III with respect to the judicial pow^r of 
the United States. The basic reasoning oi the 

court, in approving the district court in authoriz- 

1 

ing the trial de novo was that a constitutional \right 
had been urged. The significance of the necessity 
of urging the violation of a constitutional ri^ht in 
connection with the request for a trial de \'novo 
appears repeatedly in the opinion. I 

Had the present case arisen under the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act rather than under the District of Columbia 
workmen’s compensation law, the appellant^ seri¬ 
ously contend that the absence of an allegation that 
a constitutional right had been invaded, would 
have been a material defect and would havel fully 
justified the court under the Benson decision in 
refusing to authorize a trial de novo, ! 

Aside from the foregoing considerations, tljiere is 
no good reason why an employer or any other liti¬ 
gant should be entitled to have his cause tried de 
novo by two separate tribimals, where he is (dissat¬ 
isfied by the tribunal of first instance. To permit 
duplication of remedy and the necessity of ia liti¬ 
gant twice defending a case on the same gjround,. 
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violates the salutary principle which Congress had 
in mind in providing the District of Columbia 
Workmen’s Compensation Act for the benefit of 
employees and their dependent beneficiaries. It 
imposes unnecessaiy and burdensome expense 
upon the party successful before the deputy com¬ 
missioner, crippling the effective administration of 
the Act. Under the gi*eat majority of workmen’s 
compensation laws in effect in the United States 
judicial review has been confined to questions of 
law, the findings of fact in such cases being made 
final by statute in the administrative body having 
jurisdiction over the claim. A very few States, 
among which are Nebraska and Maryland, author¬ 
ize a trial de novo by specific statute, but in the ab¬ 
sence of such specific authority the courts have uni¬ 
versally refused to rehear evidence. No advantage 
would appear to accrue in permitting a contest de 
novo in the Supreme Court of the District of Co- 
liunbia in a case arising under the local compensa¬ 
tion act, and on the contrary it may safely be said 
that should this court hold that there is a right of 
trial de novo, the number of controverted cases may 
be expected to be largely increased. Persistence 
in controversy will be encouraged, and since the ad¬ 
vantage of prolonged litigation lies with the party 
best able to bear heavy expenses it is believed that 
the pui-pose of the Act will be in part defeated. 

In conclusion it is respectfully contended that the 
court, after having reached the conclusion that 
Lurig was an employee, should have dismissed the 
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amended bill, unless the court upon a statutorj^ re« 
view could have found that the deputy commission¬ 
er’s findings of fact relative to the questioii of 
casual employment and employment not in ithe 
usual course of the trade, business, etc., of the 'em¬ 
ployer were not supported by substantial evidejnce. 
But, of course, this could not have been foun^ in 
this case for the reason that there was no finding 
made by the deputy commissioner upon that p<|int. 

For the foregoing reasons the appellant Hoage 
respectfully urges that the decree of the Icjwer 
court be set aside with directions that the compen¬ 
sation order filed October 10, 1932, be affirmed. 

Leslie C. Garnett, ! 
United States Attorney, | 
John J. Wilson, | 

Assistant United States Attorney, \ 
Attorneys for Appellant Hoaye. 

Z. Lewis Dalby, 

Chief Counsel, 

W. E. Boote, I 

Assistant Chief Counsel, | 

United States Employees^ I 

Compensation Commission, j 

Of Counsel. 
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Hartford Accident and Indemnity Company, ! 

A Corporation, Appellee, I 


BRIEF FOR APPELLANT LURIG 


This is an appeal from the decree of the Supreme 
Court of the District of Columbia enjoining the en¬ 
forcement of a compensation order entered by Robert 
J. Hoage, Deputy Commissioner, United States i^m- 
ployees’ Compensation Commission. The compensa¬ 
tion order awarded compensation to Annie E. Lnjrig 
for the death of Adolph C. Lurig; and the award] is 
against the Munsey Trust Company, employer, ^nd 
the Hartford Accident and Indemnity Company, jin- 
surance carrier. The case arises under the provisi(i)ns 
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of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act, approved March 4, 1927 (U. S. C. 
Title 33, Chapter 18), as made applicable to employ¬ 
ment in the District of Columbia by Act of Congress, 
approved May 17, 1928 (D. C. Code Title 19, Chapter 
2), which will hereinafter be referred to as the ‘‘Com¬ 
pensation Act”. 

STATEMENT OF FACTS 

Adolph C. Lurig was an ornamental iron worker, 
and had been engaged from time to time by the Mun- 
sey Trust Company for the purpose of doing certain 
work in the nature of repairs to the iron doors, bronze 
grill work and other fixtures located in the banking 
house of the said Munsey Trust Company in the Dis¬ 
trict of Columbia. On January 24, 1932, Mr. Lurig 
was working on the premises of the Munsey Trust 
Company and w’as engaged in repairing the door in 
the grill work of the said banking house, when the 
door fell upon him and caused an injury which re¬ 
sulted in his death on March 25, 1932. The INIunsey 
Trust Company provides, maintains and repairs the 
premises in which their banking house is situated the 
same as though the premises were owned directly by 
the said Munsey Trust Company. It appears that at 
the time Mr. Lurig sustained the injury from which 
he later died, he was working for the Munsey Trust 
Company under an arrangement which was the same 
or similar to a number of previous employments of 
him by the said trust company. Mr. Christopher H. 
Pope, vice-president of the Munsey Trust Company, 
who was in charge of the banking house, knew that 
Mr. Lurig was familiar with the construction of the 
doors, vaults, grill work, etc. in the banking house. 
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and had given instructions that whenever anything gdt 
out of order Mr. Lurig was to be called in to do the 
necessary repair work. In none of the instances 
where Mr. Lurig worked for the trust company do^s 
it appear that there was any definite contract pri(j;e 
for the job. On the contrary, it appears that the sa^d 
trust company had paid on prior occasions, and cln 
the occasion in question expected to pay, Mr. Lurjg 
for his time spent on the job; and on certain occasions 
reimbursed him for the cost of materials he obtained 
for use in doing the repair work. It is evident th^t 
Mr. Lurig was a skilled workman, and Mr. Pope br 
other officials of the said trust company, while haviijg 
the right to control the work, could not give him de^i 
nite instructions as to the manner and means of doifig 
the repair job when Mr. Lurig was called in, becaui^e 
they were not familiar with ornamental iron woiik. 
It is evident that Mr. Pope exercised certain super¬ 
vision over the work in that he made certain Mr. Lurig 
had discovered the cause of the trouble, and that he 
was doing the proper and necessary work to remec^y 
it. In doing these repair jobs Mr. Lurig was author¬ 
ized to use the help of other employees of the said 
trust company whenever he needed assistance, and On 
one occasion brought a helper with him. During all 
of this time Mr. Lurig followed his vocation as an 
ornamental iron worker and had been employed for 
approximately two years prior to the date of the Oc¬ 
cident in the construction work on the new Commeijce 
Department Building. | 

At the time of his death Mr. Lurig left survivihg 
his widow, Annie E. Lurig, and two children, one jof 
age, and the other, Adolph J. Lurig, a minor wjho 
reached the age of 18 years on May 24, 1932. | 
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PROCEEDINGS BEFORE THE DEPUTY 
COMMISSIONER 

Annie E. Lurig filed in the office of the Deputy 
Commissioner a claim for the death benefits under 
the Compensation Act on behalf of herself as widow 
and her minor child. The Hartford Accident and In¬ 
demnity Company, as insurance carrier for the said 
Munsey Trust Company, filed a notice to controvert 
the claim, and then withdrew the controversion and 
began payments of compensation. Compensation was 
paid by the insurance company for four months, that 
is until September 1, 1932, at which time the insur¬ 
ance company requested the Deputy Commissioner to 
hold a hearing upon the question of whether or not 
Adolph Lurig was an employee of the Munsey Trust 
Company at the time he sustained the injury from 
which he died. 

Deputy Commissioner Hoage ordered a hearing for 
September 27,1932, which was duly held. At the hear¬ 
ing the insurance company contended that Mr. Lurig 
was not an employee of the Munsey Trust Company 
at the time he received the injury, but that he was an 
independent contractor. Testimony was presented; 
and on October 10, 1932, the Deputy Commissioner 
made and entered his compensation order, in which 
he found (R-5, 6, 26, 27), among other things, as 
follows: 


‘ ‘ That on the 24th day of January, 1932, Adolph 
C. Lurig, hereinafter known as ‘employee’, was 
in the employ of the employer above named, 
whose address is 1329 E St., N. W. Washington, 
District of Columbia ; that the employer was sub¬ 
ject to the provisions of an Act of Congress ap¬ 
proved May 17, 1928, entitled ‘An act to provide 



compensation for disability or death resulting 
from injury to employees in certain employmeiits 
in the District of Columbia and for other pijir- 
poses’; that the liability of the employer for coim- 
pensation under the said Act was insured by the 
Hartford Accident and Indemnity Company; that 
on said date the employee herein, while in the 
employ of the employer above named, as an orna¬ 
mental iron worker, sustained personal injury, 
which arose out of and occurred in the course! of 
his employment, and resulted in his disability and 
death; that while so employed and engaged'in 
putting new bolts in a large steel gate leading to 
a vault, the gate slipped, falling on the emplojfee, 
striking him on the head, and as a result thereof 
the employee suffered injuries * * 

Upon the findings of fact, the Deputy Commissioher 
awarded compensation to Annie Lurig on behalf' of 
herself and her infant son (B-6, 27, 28). | 

i 

! 

PROCEEDINGS IN THE SUPREME COURT ojp 
THE DISTRICT OF COLUMBIA 

I 

On October 20, 1932, the Hartford Accident land 
Indemnity Company filed its bill of complaint ini the 
Supreme Court of the District of Columbia agajinst 
Eobert J. Hoage, Deputy Commissioner, and A^inie 
Lurig (E-1, 2, 3, 4). The bill of complaint alleged 
that Adolph Lurig was not an employee of the Mun- 
sey Trust Company and that the status of employer 
and employee did not exist at the time he sustained 
the injury from which he died; and that for that rea¬ 
son the award of the Deputy Commissioner was not 
in accordance with law and the Deputy Commissioner 
had no jurisdiction wherein he might properly ihake 
his findings of fact and award. 
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The bill prayed for an injunction pendente life 
against the enforcement of the compensation order, 
for a permanent injunction against the enforcement 
of the compensation order, for a trial de novo of all 
the issues raised in the bill of complaint, for a decree 
declaring the compensation order to be null and void, 
and for general relief. 

Defendant Lurig filed a motion to dismiss the bill 
of complaint upon the ground that the bill was incom¬ 
plete and insufficient for a judicial review of the pro¬ 
ceedings before the Deputy Commissioner (B-9). This 
motion was granted by the Court with leave to amend 
(R-9, 10). 

Plaintiff filed an amended bill of complaint, in which 
was included the testimony presented before the Dep¬ 
uty Commissioner on the question of the relationship 
of employer and employee (R. 10 to 25). The amended 
bill alleged that Mr. Lurig was not an employee of the 
Munsey Trust Company at the time of said accident, 
that for that reason the compensation order was con¬ 
trary to law and the Deputy Commissioner had ik 
jurisdiction wherein he might make his findings oJ' 
fact and award; and concludes with the same prayers 
for relief as set forth in the original bill of complaint 

The defendants moved to dismiss the amended bill 
upon the ground that plaintiff was not entitled to any 
relief at law or in equity, that the statement of the 
testimony before the Deputy Commissioner clearly 
showed the relationship of employer and employee 
to have existed, that the plaintiff was not entitled to 
a trial de novo^ and that the plaintiff has failed to 
allege that it has any new or different testimony to 
alter the nature of the case (R-28-29). These mo¬ 
tions were overruled by the Court, and leave was 



7 j 

given the defendants to answer the bill of complaiint 
(R-29). 

The defendants severally filed their answers (R-^O, 
31, 32, 33, 34); and thereafter plaintiff filed a motibn 
to strike the answers upon the ground that they 4id 
not constitute a good defense to the amended lj)ill 
(R-34). The Court denied the motion to strike the 
answers, granted the plaintiff a trial de novo and Ad¬ 
vanced the cause for hearing (R-34, 35). ! 

The cause came on for trial, and evidence was pre¬ 
sented by the plaintiff and the defendants upon the 
question of the relationship of employer and emplojfee, 
as raised by the amended bill of complaint. The tes¬ 
timony presented was substantially the same as that 
presented to the Deputy Commissioner. | 

The Court filed a memorandum opinion holding that 
the employment of Mr. Lurig was both casual and Inot 
in the usual course of the business of the Munjsey 
Trust Company, and for that reason was excluded 
from the provisions of the Compensation Act. There¬ 
after, on January 8, 1934, the Court entered its find¬ 
ings of fact and conclusions of law (R-37, 38, ^9), 
which are as follows: I 

I 

I 

I 

“The court makes the following finding^ of 
fact, and conclusions of law— j 

1. That plaintiff is a corporation engaged 
in the writing and providing of casualty and 
compensation insurance and as such has llere- 
tofore been and is now doing business in' the 
District of Columbia. 

2. That defendant Robert J. Hoage i^ the 

Deputy Commissioner in charge of the adimin- 
istration of the Longshoremen’s and Hajrbor 
Workers’ Compensation Act in force and effect 
in the District of Columbia. ! 

3. That defendant Annie Lurig is a cijtizen 
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of the United States, a resident of the District 
i of Columbia and the widow of Adolph Lurig. 

4. That on January 24, 1932, Adolph Lurig 
, was working on the premises of the Munsey 

Trust Company and was engaged in repairing 
a door in the grill work in the banking house 
of said trust company when the door fell upon 
I him and caused an injury which resulted in his 
death. Said Adolph Lurig was an ornamental 
i ironworker, or journeyman and had been called 
i in by an agent of the Munsey Trust Company 
for the purpose of doing the particular job he 
] was working on at the time of the accident. 
There was no definite arrangement for any par¬ 
ticular wages to be paid or any amount to be 
: charged for the particular job to be done but 
the parties apparently expected that a reason¬ 
able charge would be made based upon the time 
spent upon the repair work. 

5. That the Munsey Trust Company had 
employed Adolph Lurig a number of times be¬ 
fore to do work of a similar nature and on each 
occasion Adolph Lurig submitted a bill for the 
work done upon the basis of time spent on the 
job. These repair jobs occurred at infrequent 
intervals and were all of a similar nature. Mr. 
Christopher H. Pope, vice-president of the 
Munsey Trust Company, was in charge of the 
premises and made the arrangements with Mr. 

I Lurig. Mr. Pope was not familiar with oma- 
! mental ironwork and could not give Mr. Lurig 
definite instructions as to the manner and 
means of doing a particular repair job but he 
did on several occasions go over the trouble 
with Mr. Lurig and showed an interest in the 
progress of Mr. Lurig’s work to the extent that 
he wanted to be sure that Mr. Lurig was doing 
the job properly and well. Mr. Lurig on one 
occasion brought a helper with him and he was 
permitted to use other employees of the Mun¬ 
sey Trust Company to assist him if they were 
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needed. That during all of this time Adol]^h 
Lurig followed his vocation as an ornamental 
ironworker, and had been employed for ap¬ 
proximately two years prior to the date of tne 
accident in the constructions work on the n^w 
Commerce Department Building. , 

6. That the building in which the Mun^ey 

Trust Company is situated is owned by the 
Munsey Realty Corporation, a Delaware c<^r- 
poration, all of the stock of which was and is 
owned by the Munsey Trust Company; that ho 
lease existed between said Realty Company and 
said Trust Company, and the Trust Company 
occupied and repaired their banking quarters 
as though they belonged to said Munsey Trifist 
Company directly. | 

7. That plaintiff herein, Hartford Accident 
& Indemnity Company, commenced payments 
of compensation to defendant Annie Lujrig 
after she had filed the claim with the office | of 
the Deputy Commissioner and continued pay¬ 
ment of compensation for approximately fpur 
months after the death of said Adolph Lur^g; 
that subsequently plaintiff reached the conclu¬ 
sion that the claim was not within the purview 
of the compensation act and requested the Dep¬ 
uty Commissioner to hold a hearing on the 
question of whether the relationship of ma^er 
and servant existed between the Munsey Trhst 
Company and Adolph Lurig; that the hearmg 
was held and an award made in favor of de¬ 
fendant Annie Lurig; that thereafter plaintiff 
instituted this suit seeking a trial de novo and 
an injunction against the enforcement of s^id 
award. 

Conclusions of Law 

Said Adolph Lurig, while an employee of said 
Munsey Trust Company, was performing w^rk 
that, as to said trust company, was both casual 
and not in the usual course of the business of 
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said trust company, and such an employment 
is excluded by the terms of the law which makes 
' the Longshoremen's Act applicable to the Dis- 
' trict of Columbia. It follows that the award 
of defendant Deputy Commissioner should be 
set aside and a decree will be signed to enjoin 
' any attempt to enforce the award of the Deputy 
Commissioner. 

2. In my opinion there was no evidence be¬ 
fore the Commissioner upon which he could 
reach the conclusion that the employment of 
decedent was in the usual course of the busi¬ 
ness of the Munsey Trust Company.” 

The defendants felt that the findings of fact were 
a fair statement from the evidence presented, and did 
not except to the findings of fact, but noted their sev¬ 
eral exceptions to the conclusions of law made by the 
Court (R-39). Thereafter a decree was entered per¬ 
manently restraining and enjoining defendants from 
enforcing or attempting to enforce said compensation 
order, and setting aside said compensation order 
(R-39, 40). The defendants noted an appeal from this 
decree, the appeal was perfected and is now before 
this Court. 


QUESTIONS INVOLVED 

The errors assigned by the appellant Lurig in the 
record and proceedings in the lower Court are as 
follows:— 

‘‘1. The Court erred in entering a decree per- 
I manently enjoining enforcement of the order of 
the Deputy Commissioner awarding compensation 
to Annie Lurig. 

‘‘2. The Court erred in holding that the em¬ 
ployment of Adolph Lurig was not in the usual 
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course of the business of the Munsey Trust Com- 
i)any. 

‘‘3. The Court erred in holding that the claim 
of Annie Lurig for compensation was excluiied 
by the terms of the act of Congress of May! 27, 
1928 (D. C. Code, Title 19, Chapter 2), ma^ng 
the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act applicable to the District of |Co- 
lumbia. 

‘‘4. The Court erred in holding that the order 
of the Deputy Commissioner awarding comjpen- 
sation to Annie Lurig was not in accordance with 
law.” 

I 

It may be readily observed that these assignments 
rest on the contentions of the appellant Lurig ^hat 
Adolph Lurig, at the time he sustained the injury from 
which he died, was an employee of the Munsey Trust 
Company, and that the employment was in the ui^ual 
course of the business of the Munsey Trust Company. 

The findings of fact made by the lower Court \t’ere 
not excepted to, nor was any bill of exceptions :^ed 
in this cause, since the appellants feel that the Court’s 
findings of fact fairly and fully reflect the substince 
of the testimony given at the trial, and the testin^ony 
at the trial in the lower Court was substantially] the 
same as the testimony presented at the hearing before 
the Deputy Commissioner, which appears in! the 
amended bill of complaint. The appellants feel jthat 
the issues raised upon this appeal may be disposed of 
upon propositions of law, as the differences of <|pin- 
ion and disputes involved rest almost entirely upon 
the inferences and conclusions to be drawn from the 
testimony, and upon the construction of the la\^ ap¬ 
plicable thereto, rather than in any conflict or dispute 
regarding the testimony or any conflicts therein. 
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The decision of the lower Court was based upon the 
conclusion reached by the trial Justice that the em¬ 
ployment of Adolph Lurig was both casual and not in 
the usual course of the business of the Munsey Trust 
Company. The appellant Lurig contends that the em¬ 
ployment of Adolph Lurig, as shown by the facts, was 
“in the usual course of the business” of the Munsey 
Trust Company; and that is the primary question pre¬ 
sented by this appellant upon this appeal. 

Separate assignment of errors was filed by the ap¬ 
pellant Hoage, and it will appear that the appellant 
Hoage has alleged certain errors to have been made 
in the proceedings adopted and followed in the lower 
Court. While the appellant Lurig approves and 
adopts the position taken by the appellant Hoage, and 
the argument advanced in his brief, and prays that 
she may have the benefit of the points raised and 
argued on his behalf, in order to avoid repetition in 
the respective briefs, the argument hereinafter will be 
confined to the errors assigned by this appellant, and 
in general to the proposition that Adolph Lurig was 
an employee of the Munsey Trust Company and that 
his employment was in the usual course of the em¬ 
ployer’s business, and that, for that reason, the lower 
Court erred in enjoining the enforcement of the com¬ 
pensation order in question. 

ARGUMENT 

When the appellant Lurig filed her claim for com¬ 
pensation at the office of the Deputy Commissioner, 
the appellee first filed a notice to controvert the claim, 
and then withdrew the controversion and began the 
payments of compensation. The appellee continued to 
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pay compensation for approximately four months] or 
until September 1, 1932, when it ceased paying cbm- 
pensation and requested the Deputy Commissioneit* to 
reopen the case and hold a hearing on the question of 
whether or not Adolph Lurig was an employee of the 
Munsey Trust Company at the time he sustained the 
injury from which he died. The Deputy Commissioner 
granted the request of the appellee and held a hear¬ 
ing. At the hearing before the Deputy Commissioner 
the appellee raised only the question of whether 
Adolph Lurig was an employee; and admitted that, if 
he was an employee, he sustained an injury arising out 
of and in the course of the employment. After hear¬ 
ing testimony the Deputy Commissioner ruled ihat 
Adolph Lurig was an employee of the Munsey Ttust 
Company; and that is the only question involving! the 
status of Adolph Lurig upon which he made findings 
of fact. ; 

After the Deputy Commissioner found that Adqlph 
Lurig was an employee, and awarded compensation to 
the appellant Lurig, the appellee filed its bill of com¬ 
plaint in the Supreme Court of the District of Colum¬ 
bia, alleging therein that Adolph Lurig was no|: an 
employee of the Munsey Trust Company, but wais an 
independent contractor; and upon the basis of this al¬ 
legation asked for a trial de novo upon that question. 
The answers filed in the Court below by the appellants 
denied that Adolph Lurig was an independent contrac¬ 
tor and alleged that he was an employee of the Mun¬ 
sey Trust Company. It is therefore obvious that the 
only question raised in the lower Court was th^t of 
whether Adolph Lurig was an employee or an inde¬ 
pendent contractor at the time he sustained the injury 
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causing his death; and that is the qnestion upon which 
issue was joined in the pleadings. 

In arguing the case in the lower Court, and without 
making any amendment to the pleadings, the appellee 
took the position that if Adolph Lurig was not an in¬ 
dependent contractor then he was a casual employee 
performing work not in the usual course of the busi¬ 
ness of the said trust company. When this question 
was raised, the lower Court asked counsel for appel¬ 
lant Lurig what their position was on the question of 
whether the employment was casual and not in the 
usual course of the business of the Munsey Trust Com¬ 
pany; and counsel for the appellant Lurig, in answer 
to this question, admitted that the employment was 
casual as to the said trust company, in the sense that 
it was occasional and infrequent, but contended that 
the employment was in the usual course of the busi¬ 
ness of the Munsey Trust Company, and therefore 
within the purview of the Compensation Act. 

The findings of fact made by the Justice in the lower 
Court clearly show that Adolph Lurig was an em¬ 
ployee; and the conclusions of law hold that the em¬ 
ployment was casual and not in the usual course of the 
business of the said trust company. In substance, the 
lower Court found that Adolph Lurig was working on 
the premises of the Munsey Trust Company, that he 
had been called in to do work by an agent of the trust 
company, that there was no prearranged price for the 
work to be done, that he was to be paid only for time 
spent on the work, and that an officer of the trust com¬ 
pany exercised certain supervision over his work. The 
conclusions of law are prefaced by the words “while 
an employee of said Munsey Trust Company”. 

The appellant Lurig therefore submits that both the 
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Deputy Commissioner and the lower Court have found 
that Adolph Lurig was an employee of the Mun^y 
Trust Company at the time he sustained the injhry 
from which he later died. The appellee took no excep¬ 
tion to the findings of fact or conclusions of law en¬ 
tered in the lower Court; and has taken no appeal to 
this Court upon the decision made in the lower Colirt. 

The appellants were satisfied with the finding^ of 
the lower Court in holding that Adolph Lurig was an 
employee; but took exception to the conclusions of ^w 
in which the lower Court ruled that the employn|.ent 
was casual and not in the usual course of the busii^ess 
of the said trust company. Appellant Lurig, there¬ 
fore, submits that the question of whether or [not 
Adolph Lurig was an employee of the said trust com¬ 
pany, having been decided both by the Deputy Com¬ 
missioner and the lower Court in favor of the conten¬ 
tion that he was an employee, is not involved in this 
appeal; and the question for this Court to decidO is 
whether or not the employment was in the usual course 
of the business of the said trust company. The argu¬ 
ment will accordingly be confined to a discussioh of 
and the authorities upon the proposition that the I em¬ 
ployment was in the usual course of the business of 
the trust company. 

j 

THE EMPLOYMENT MUST BE BOTH CAStlAL 

AND NOT IN THE USUAL COUBSE OF THE 
EMPLOYER’S BUSINESS TO BE 

EXCLUDED I 

The question of casual employment arises under and 
by virtue of the terms of the Act of Congress approved 
May 17, 1928 (D. C. Code, Title 19, Chapter 2), inak- 
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ing the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act applicable to the District of Columbia. 

Section 1 of the Act provides;— 

. “That the provisions of the Act entitled ‘Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act’, approved March 4, 1927, including all 
amendments that may hereafter be made thereto, 
shall apply in respect to the injury or death of an 
employee of an employer carrying on any em¬ 
ployment in the District of Columbia, • • ♦ except 
that in applying such provisions the term ‘em¬ 
ployer’ shall be held to mean every person carry¬ 
ing on any employment in the District of Colum¬ 
bia, and the term ‘employee’ shall be held to mean 
every employee of any such person.” 

Then in section 2, the Act provides:— 

“This Act shall not apply in respect to the in¬ 
jury or death of * * * (4) an employee engaged in 
agriculture, domestic service, or any employment 
that is casual and not in the usual course of the 
trade, business, occupation, or profession of the 
employer.” 

Thus, from the terms of section 2 (4) of the Act, em¬ 
ployment that is casual and not in the usual course 
of the trade, business, occupation, or profession of the 
employer is excluded from the benefits of the Com¬ 
pensation Act. 

Such an exclusion is found in the English Compen¬ 
sation Act, and in the compensation acts of most of the 
States in this country, with certain variations in the 
language used. This situation was recognized and 
discussed by the Court in the case of Miller vs. Granite 
County Power Co., 66 Mont. 368, 213 Pac. 604, as 
follows: 
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‘‘The British Workmen’s Compensation Adt ex¬ 
cludes from its operation any workman ‘whose 
employment is of a casual nature and who is cither- 
wise employed than for the purposes of th^ em¬ 
ployer’s trade or business’. The compensation 
laws in force in this country are modeled aft^r the 
British Act, but in matters of detail they c^iffer 
from it and likewise differ from one anc^ther. 
Speaking generally, they fall into five grpups. 
States belonging to the first group make nb ex¬ 
ceptions but include all workmen engaged iii the 
hazardous employments mentioned; states c^f the 
second group exclude the workman whose eniploy- 
ment is casual; those of the third group exclude 
the workman employed otherwise than ip the 
usual trade, business, profession or occupati|on of 
the employer; states of the fourth group ed^dude 
the workman whose employment is casual and 
not in the usual course of the employer's occupa¬ 
tion or business; and states of the fifth groiip ex¬ 
clude the workman whose employment is ^ither 
casual or not in the usual course of the emplbyer’s 
business.” (Italics ours). j 

See also the case of Western Union Telegraph Co. 
vs. Hickman, (C. C. A.) 248 Fed. 899, where the| court 
calls attention to and discusses the differences In the 
wording of the various compensation laws. | 

The Massachusetts Compensation Law excludes em¬ 
ployment that “is but casual or is not in the j usual 
course of the trade, business, profession, or ojjcupa- 
tion of his employer”. In the case of Gaynor vs. 
Standard Acc. Ins. Co., 211 Mass. 86, 104 N. E. 339, 
L. R. A. 1916 A 363, the Court, in construing this sec¬ 
tion, said: 

^ I 

I 

I 

“Manifestly its effect is to narrow the sdope of 
our act as compared with the English Ac|:. No 
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one whose employment is ‘casuaP can recover 
here, while there one whose employment is ‘of a 
casual nature’ comes within the act, provided it 
is also for the purpose of the employer’s trade 
or business.” 

Where the wording of the Act is in the conjunctive, 
the employment must be both casual and not in the 
usual course of the business of the employer before 
it is excluded from the provisions of the law. See: 

Gibbons vs. United Electric Railways Co,, 48 
E. I. 353, 138 Atl. 175. 

Sgattone vs. Mulholland & Gotwals, Inc., 290 
Pa. 341, 138 Atl. 855. 

Per sing vs. Citizens* Traction Co., 294 Pa. 230, 
144 Atl. 97. 

Walker vs. Ind. Acc. Com., 177 Cal. 737, 171 
Pac. 954, L. E. A. 1918 F. 212. 

Caca vs. Woodruff, 70 Ind. A. 93, 123 N. E. 120. 

Johnston vs. Monasterevan Gen. Store Co., 42 
Ir. L. T. 268, 2 B. W. C. C. 183. 

Thompson vs. Twiss, 90 Conn. 444, 97 Atl. 328. 

Also, if the provision of the Act is in the conjunc¬ 
tive, the casual nature of the employment is not so 
material, and if the work is in the usual course of the 
business of the employer it is within the law. See 
cases cited above. 

In the case of Sgattone vs. Mulholland & Gotwals, 
Inc., supra, where the Act in question excluded em¬ 
ployment casual and not in the usual course of the 
business, the Court said: 

“In order that this exception may relieve from 
liability, the presence of both elements mentioned 
must be established.” 

Similarly, in the case of Thompson vs. Twiss, supra, 
the Court said: 
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“But the employee who is barred by our Acjt as 
amended is not merely one whose employment is 
of a casual nature, but, in addition, one whose em¬ 
ployment is not in his employer’s trade or busi¬ 
ness.” 

I 

And in the case of Caca vs. Woodruffs supra, wjhere 
the statute in question exempted “one whose em]|)loy- 
ment is both casual and not in the usual course of the 
trade, business, occupation or profession of the,' em¬ 
ployer”, the Court said; i 

“It is quite clear under our statute a worliman 
can recover compensation even though hisi em¬ 
ployment is casual, if his employment is ii^ the 
usual course of the employer’s business.” ! 

I 

In this case, therefore, since the wording of thie ex¬ 
clusion is in the conjunctive, even though the employ¬ 
ment of Adolph Lurig was casual, if the employment 
was in the usual course of the business of the Miinsey 
Trust Company it was within the purview of the Com¬ 
pensation Act. I 

I 

THE EMPLOYMENT WAS IN THE USU^L 
COURSE OF THE BUSINESS OF THE I 

EMPLOYER I 

The Munsey Trust Company is a corporatic^ en¬ 
gaged in the banking business in the District (jf Co¬ 
lumbia. Its banking house is located in the Munsey 
Building. The building is owned by the IVfunsey 
Realty Corporation; but the Munsey Trust Company 
owns all of the stock of the Munsey Realty Cotpora- 
tion; and there was no lease existing between the two 
corporations, the Munsey Trust Company occupying 
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and repairing their banking quarters the same as 
though they were owned by the trust company direct¬ 
ly. It is thus apparent that the Munsey Trust Com¬ 
pany maintained and kept in repair suitable quarters 
for their banking house, and used the banking house 
as their place for doing business. 

Adolph Lurig was employed by the Munsey Trust 
Company to repair a door in the grill work in the 
banking house. This door, which opened the way to 
the trust company’s vault, was a part of the equipment 
used every day in the business of the trust company. 
It is shown that Mr. Lurig had been employed on nu¬ 
merous occasions from time to time to do work of a 
similar nature for the trust company. In fact when 
any of the doors, windows, grill work or other bronze 
equipment in the banking quarters got out of order 
Mr. Lurig had been employed to do the necessary re¬ 
pair work. 

An analysis of this situation presents certain in¬ 
escapable conclusions. Among these are, first, that 
the work done by Mr. Lurig was repair work, and, 
second, that the repair work was for the purpose of 
keeping the banking quarters of the trust company in 
good and usable condition for the purposes of the busi¬ 
ness carried on therein. 

A leading case on the question of whether repairs 
are in the usual course of the business is the case of 
Holmen Creamery Association vs. Ind, Com,, 167 Wis. 
470,167 N. "VV. 808. In that case the creamery associa¬ 
tion owned and maintained a building where its busi¬ 
ness was conducted. One Wallum was hired to make 
repairs to the building consisting of mason work and 
plastering. He was injured on the afternoon of the 
day he went to work. He had previously worked for 
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the creamery association off and on, and had built ^art 
of the building, but had never been steadily employed 
by it. He was always hired specially whenever hq did 
repair work for the creamery association, and !was 
paid by the hour or day. The contention was lAade 
that his employment was not in the usual course o| the 
business of his employer. In ruling that such em}j)loy- 
ment was in the course of the business, the Court 

“The defendant creamery association wa^ en¬ 
gaged in the business of conducting a creaihery. 
For the proper conduct of such a business a bbild- 
ing was necessary. It is the common experience 
of mankind that buildings need repairs from Itime 
to time. Indeed it is so common that the Income 
Tax Law allows for the deduction of repairs ^rom 
rentals received, and all business concerns o^ any 
magnitude provide for a repair account, or a 'fund 
to meet such expenses. It is in evidence that the 
claimant here had several times repaired! this 
building. The making of repairs, therefor^, be¬ 
longs to the category of things to be expected and 
provided for. True, repairs come at irregular in¬ 
tervals, and one cannot accurately foretell! just 
when they will be needed. But needed they will 
be in any business that endures for any consider¬ 
able length of time. They are, therefore, a pirt of 
the employer’s business, to be anticipated an(^ met 
when necessity or convenience dictates. Bemg an 
essential and integral part of every business em¬ 
ploying material things in its prosecution, nb rea¬ 
son is perceived why one employed to make them 
should not be classed as an employee of the one 
for whom they are made. They are essential to 
the successful prosecution of every business Vhose 
implements are subject to the corroding toijch of 
time, and the usual concomitant thereof. |They 
are foreseen, provided for, and made, when neces- 



22 


sary or convenient. The fact that one cannot ex¬ 
actly foretell just when they will have to be made 
is immaterial.” 

In jP. C. Gross and Bros, vs. Ind. Com., 167 Wis. 
612,167 N. W. 811, where one who had been employed 
by a packing company to assist in loading fertilizer, 
and, after finishing that, was put to work cleaning up 
around the premises in connection with the building 
of a new ice box and other repairs, it was held that he 
was engaged in employment that was in the usual 
course of the employer’s business. The Court said: 

'“Repairs about an industrial plant, whether 
such repairs are what might be called usual and 
to be anticipated, or are of such a nature that they 
may occur but once in a long industrial life, are 
none the less repairs, and work on such repairs, 
either general or special, is neither casual nor 
without the usual course of the business of the em¬ 
ployer, as we now construe those terms in this 
statute.” 

In the case of Caca vs. Woodruffj 70 Ind. A. 93, 123 
N. E. 120, the appellant was the owner and operator of 
a mill, grinding wheat and com, and manufacturing 
feed stuffs. Certain repairs to the building were 
needed, and he desired to make an addition thereto. 
He employed Woodruff to do the work. After most of 
the work was done. Woodruff was called back to put a 
tin siding on part of the building. After working on 
this for two days. Woodruff accidently fell and frac¬ 
tured his hip. It was contended that he was a casual 
employee, and that the employment was not in the 
usual course of the business of the employer. In hold- 
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ing that the employment was in the usual course pf the 
employer’s business, the Court said: | 

I 

I 

“The appellant was engaged in the milling 
business, the proper conduct of which required a 
building and machinery. Buildings and machinery 
used in such a business at times need to 'have 
additions and repairs made thereto. These |addi- 
tions and repairs must be expected and provided 
for. They are necessary in any business suph as 
that in which appellant is engaged. The mkking 
of repairs was a necessary part of his business 
which he was required to anticipate when tlie ne¬ 
cessity of his business demanded, or his conve¬ 
nience dictated. i 

I 

« • * « • « • • • 

“Work like that which the appellee was per¬ 
forming at the time of his injury is usualj and, 
in our judgment, is within the purview pf the 
Workmen’s Compensation Act. j 

* * * * « * • •!» 

“We hold that the appellee was not an indepen¬ 
dent contractor, that the work which he was i doing 
when injured was in the usual course of Appel¬ 
lant’s business, and that the award of the [board 
should be affirmed.” i 

I 

I 

In the case of S. II. Kress & Company vs. Ind\ Com., 
38 Arizona 330, 299 Pac. 1034, the appellant operated 
a store. One Colby, a carpenter and cabinet taaaker 
with a shop of his own, who was in the habit of| doing 
repair work for days wages or for a fixed suija, had 
been employed by the appellant a number of tidies to 
make repairs around its place of business. Cjertain 
windows in the store were not working properly, and 
the manager called Colby and asked him to fii them 
and put them in working order, saying: “Whenever 



24 


you get time, come over and do it.” Nothing was said 
as to any specific price for the work. Colby started 
to work the next day, and was injured a few hours 
later. Two questions were raised, first, was Colby an 
independent contractor, and second, if not, was the 
employment casual and not in the usual course of the 
business of the employer. The Court held that he 
w’as not an independent contractor, but was an em¬ 
ployee; and that the employment was in the usual 
course of the business of the employer. In its opin¬ 
ion, the Court quoted extensively from the Holmen 
Creamery Association case, supra, and then said: 

‘‘It seems to us that the reasoning of the Su¬ 
preme Court of Wisconsin represents the later 
and, in our opinion, better view of the law, espe¬ 
cially since the Act is remedial in character and 
is to be construed liberally. (Citing cases.) We 
hold therefore, that the repairs which Colby was 
making at the time of his injury were ‘in the 
usual course of the trade, occupation, or business 
of the employer’.” 

In the case of Nelson vs. Stukey, 89 Mont. 277, 300 
Pac. 287, 78 A. L. R. 483, the plaintiff was employed 
as foreman to supervise the work of constructing an 
addition to an apartment house owned and operated 
by the> defendant. Defendant, by profession, was a 
dentist; and operated the apartment house on the side, 
renting the apartments and collecting rents. It was 
contended that the business of the employer was the 
practice of the profession of dentistry, and that the 
employment was not in the usual course of the trade, 
business, profession or occupation of the employer. 
The Court held that an employer may have more than 
one business, and that the employment was in the 
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usual course of the business of the employer, in its 
opinion, saying: | 

“In the case before us the defendant wai^ al¬ 
ready engaged in the apartment business. |The 
building of the addition was simply to enlarge 
that business. It was, we think, constructed in 
the furtherance of the business in which defen¬ 
dant was engaged, and we are of the opinion 'that 
plaintiff’s employment was in the usual course of 
that business within the meaning of our "W^ork- 
men’s Compensation Act.” j 

In the case of Utah Copper Co, vs. Ind, (j^om,, 
(Utah), 193 Pac. 24, 13 A. L. E. 1367, one Eusht(|n, a 
farmer, was employed by the copper company tcf as¬ 
sist in making repairs to the banks of a canal. jThe 
copper company used water from the canal ill its 
smelting. It was unusual for the banks of the chnal 
to need repairs. In this instance ice had formed land 
water was overflowing the banks. The Court jheld 
that the employment was in the usual course of| the 
employer’s business, and not casual. In its opii^ion, 
the Court said: 

“Anyone employed in constructing or re^^air- 
ing a ditch or other means of conveying wjater 
used in the business of the appellant is just as 
definitely employed and engaged in the usua| oc¬ 
cupation or business of the employer, as is a j ma¬ 
chinist engaged in assembling or repairing a i ma¬ 
chine operated in taking ore from the company’s 
mines. The canal in question was under the jcon- 
trol of the appellant company. True, it iwas 
owned by another corporation, and was uti^zed 
to convey water to farmers for irrigation I and 
domestic purposes. Appellant seems to have |[)een 
in control of and charged with the duty of keeping 
the canal free from obstructions, and seeing to 
its repair whenever necessary, so that the ^ame 
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would convey water to be used by the appellant. 
It‘must therefore, in our judgment, necessarily 
follow that one employed as was the deceased in 
making repairs on that canal was engaged in an 
employment necessary in conducting the usual 
business of the company.^’ 

While there is a conflict in the authorities on the 
question of whether repair work is in the usual course 
of the' business, and there is respectable authority 
holding that it is not, it would seem that the better 
reasoned decisions hold that such work is in the usual 
course of the business. In addition to the above cases, 
see: 


Globe Indemnity Co, vs. Ind, Acc, Co7n., 45 Cal. 
A. 328, 187 Pac. 452. 

Allen vs. American Milling Co., 209 Ill. App. 73. 

Miller & Lux vs. Ind. Acc. Com., 32 Cal. App. 
250, 162 Pac. 651. 

' State ex rel Lundgren vs. District Ct., 141 Minn. 
83, 169 N. W. 488. 

Johnston vs. Monasterevan Gen. Store Co., 42 
^ Ir. L. T. 268, 2 B. W. C. C. 183. 

' National Cast Iron Pipe Co. vs. Higgenbotham, 
216 Ala. 129, 112 So. 734. 

If the employment is required by the business of 

I 

the employer, is a reasonable incident thereto, or is 
in furtherance of the business, it is in the usual course 
of the business, even though the need for such employ¬ 
ment may be infrequent or occasional. 

In the case of Per sing vs. Citizens^ Traction Co., 
294 Pa. 230, 144 Atl. 97, the plaintiff was a mechanic 
employed by one Jeffrey. Due to high water, a car 
of the traction company was stalled and the company 
hired a tractor from Jeffrey to haul it in, and Persing 
drove the tractor. Under directions from an employee 
of the traction company, Persing proceeded to tow the 
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I 

j 

car. The cable broke and the car collided witii the 
tractor, injuring Persing. Persing sued the traction 
company at law for negligence, and the defens^ was 
that he was an employee of the defendant and th^t the 
only recourse he had was under the Compensation 
Act. In answer to this it was contended that thi em- 
ployment was casual and not in the usual course of 
the employer's business. The Court held that th<^ em¬ 
ployment was in the usual course of the emploj^er’s 
business, and dismissed the plaintiff’s suit. This ac¬ 
tion was affirmed on appeal, the Court saying :i 

j 

“The fact that the work undertaken is merely 
occasional, and therefore casual, is not in itself 
sufficient to withdraw the case from the teritis of 
the legislation referred to, if it appears thajt the 
service was within the usual business of the em¬ 
ployer, general or temporary. (Citing cases.) 

“The regular course of business means an ordi¬ 
nary operation which may be required to carry 
out the master’s work. (Citing cases.) In the 
present case, the hauling of the trolley car to a 
place of safety, so as to remove an impediment 
to traffic, was unusual, but cannot be said |:o be 
other than within the scope of the duties under¬ 
taken in the operation of the street railway. 
Prom the facts presented, the Court belowi cor¬ 
rectly found that Persing was temporariljf em¬ 
ployed by the traction company in the carrying 
out of a duty imposed upon it and in furtherance 
of its business, and was to be treated as aii em¬ 
ployee within the meaning of the Workilien’s 
Compensation Act.” 

In the case of Gibbons vs. United Electric Raitways 
Company, 48 E. I. 353, 138 Atl. 175, Gibbons wa^ em¬ 
ployed by the railway company to shovel snow jfrom 
its car tracks. While so engaged his toes were ^rost- 

I 
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bitten by reason of bis continued exposure to the ex¬ 
treme cold and snow, and necessitated the amputation 
of the terminal phalanges of two toes. It was con¬ 
tended that he was not an employee within the mean¬ 
ing of the Compensation Act in that his employment 
was of a casual nature. The Compensation Act ex¬ 
cluded “a person whose employment is of a casual 
nature, and is employed otherwise than for the pur¬ 
pose of the employer ^s trade or business ’ \ The Court 
held that the employment was in the employer’s busi¬ 
ness, and therefore within the Act. In its opinion, the 
Court said: 

‘^The employment of the petitioner might well 
be regarded as casual, in that the period of its 
continuance was uncertain, and that the employ¬ 
ment was occasional; but that circumstance is not 
sufficient to bar the petitioner from compensation 
under the Act, unless the employment was also 
not for the purpose of the employer’s business. 
The removal of snow from the respondent’s 
tracks was work necessary to be performed, in 
order that the respondent might carry on its busi¬ 
ness of transportation.” 

I 

In the case of Sgattone vs. Mulliolland and Gotwals, 
Inc,, 290 Pa. 341, 138 Atl. 855, Sgattone was a dyna¬ 
miter employed by a firm of contractors; and the de¬ 
fendant company was engaged in the opening of land 
for building purposes and in the construction of 
houses. Defendant company was clearing a plot of 
ground and had laid out a driveway thereon. It was 
necessary to remove a tree stump by blasting, and an 
arrangement was made by the defendant company 
with the firm of contractors for the loan of Sgattone 
to do the blasting. While handling the dynamite an 
explosion occurred and Sgattone was killed. The 


Court held that, while the employment was probably 
casual, it was in the regular course of the employer’s 
business, and therefore wdthin the provisions of the 
Compensation Act, saying:— | 

! 

‘‘When the employment is by chance, without 
fixed duration of time, it may be said to be chsual, 
but, even if so, the master is responsible ijP the 
work was in the regular course of his business, 
by which is meant during the normal operajtions 
which constitute it. * * * The realty firm w^s en¬ 
gaged in improving the land for building! pur¬ 
poses, and, as a part of their business, so| that 
lots could be sold and access had to buildings 
erected, it necessarily laid out a street. To tnake 
it passable, the ground must be cleared and the 
stumps of trees standing in the roadway taken 
out. This was part of the ordinary work Essen¬ 
tial to the development of the operation in ^vhich 
the employer was engaged. The removal if ob¬ 
stacles, so that the property could be made avail¬ 
able, was necessary to the successful carryirig out 
of the realty’s firm business of selling and build¬ 
ing.” I 

i 

In this case, Adolph Lurig was repairing the| door 
in the grill work in the banking house of the M^insey 
Trust Company. The door was a part of the Equip¬ 
ment used in the business of the trust company. In 
the first place, the work was repair work; and, sec¬ 
ondly, it was in furtherance of the business c^f the 
employer. Certainly, the Munsey Trust Coihpany 
would have been liable for any defective condition of 
its premises, and it is usual for a business establish¬ 
ment to keep its premises in a good state of Repair, 
not only to escape liability for negligence, but! so as 
to be able to use the premises for the purposes for 
which they are maintained. Any employment tp that 
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end is in the usual course of the business. The em¬ 
ployment of Adolph Lurig was, therefore, in the usual 
course of the business of the Munsey Trust Company. 

THE COMPENSATION ACT IS REMEDIAL IN 
CHARACTER AND SHOULD BE 
LIBERALLY CONSTRUED 

This Court has already adopted and taken the view 
that the compensation act is remedial and should be 
liberally construed. In the case of Standard Acc, Ins. 
Co. vs. Hoage, 62 App. D. C. 245, 66 Fed. (2d) 275, 

this Court said: 

• 

“It has been repeatedly observed that the com¬ 
pensation laws are remedial in character, seeking 
to accomplish a humane purpose, and that their 
terms should be liberally construed. In Allen- 
Garda Co. vs. Industrial Commission, 334 Ill. 390, 
166 N. E. 78, the Supreme Court of Illinois said 
that the definitions of “employer” and “em¬ 
ployee” in Workmen’s Compensation Act should 
be broadly construed’. In Texas Employers^ In¬ 
surance Association vs. City of Tyler, 283 S. W. 
929, 932, 933, the Court of Civil Appeals of Texas- 
said that: 

‘The Workmen’s Compensation Act is re¬ 
garded as a remedial statute, and should be lib¬ 
erally construed. * * * This liberality, we think, 
should not only be indulged in applying the 
remedies provided for, but in determining what 
legal entities may claim the benefit of those 
remedies. ’ 

“Moreover, it should be observed that the lan¬ 
guage employed by Congress in the Act of May 17, 
1928, applying the provisions of the Longshore¬ 
men’s and Harbor Workers’ Compensation Act 

to the District of Columbia is remarkably broad. 
* * • >> 
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Further, the claim of the appellant Lurig is aided 
by the presumption set forth in section 20 (a) of the 
Compensation Act. Section 20 (a) provides: 

I 

I 

I 

‘‘In any proceeding for the enforcement of a 
claim for compensation under this Act it sh^l be 
presumed, in the absence of substantial evidence 
to the contrary— ! 

(a) That the claim comes within the pjrovi- 
sions of this Act.” 

A liberal construction of the Compensation Act 
would require a strict or narrow construction oif the 
exceptions thereto. To broadly construe the exce]f)tion 
would be in effect to narrow the scope of the | Act. 
Therefore, this Court should give a liberal construc¬ 
tion to the question of whether the employment] was 
in the usual course of the business of the employer; 
and, in that light, should follow the decisions Icited 
herein that employment such as here involved lis in 
the usual course of the employer’s business. I 

CONCLUSION I 

I 

I 

The appellee admitted that, if Adolph Lurig was 
an employee, he sustained an injury arising out of 
and occurring in the course of the employmeni. It 
has been shown that Adolph Lurig was an employee 
of the Munsey Trust Company, engaged in repairing 
the door in the grill work of the banking quarters of 
the said Trust Company at the time he sustained the 
injury causing his death. While the employment; was 
casual, it was in the usual course of the business of 
the Trust Company, and was, therefore, withih the 
purview of the Compensation Act. ] 
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It is, therefore, respectfully submitted that the 
lower Court erred in enjoining the enforcement of and 
setting aside the compensation order awarding com¬ 
pensation to the appellant Lurig; and the decree of 
the lower Court should be reversed with directions to 
afl&rm ithe Deputy Commissioner’s compensation or¬ 
der, and dismiss the appellee’s bill of complaint. 

Edward S. Brashears, 
Wilson L. Townsend, 

I Albert F. Beasley, 

Attorneys for Appellant Lurigy 
Investment Building, 

I Washington, D, C. 
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IN THE 


^tateg Court of 

FOR THE DISTRICT OF COLUMBIAJ 
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October Term, 1934. 
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I 

I 

No. 6626. I 

j 

i 
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I 

I 

I 

Kobert J. Hoage, Deputy Commissioner of the IFnited 
States Employees’ Compensation Comniissio:[i, and 
Annie Lurig, Appellants, \ 

vs. I 

Hartford Accident and Indemnity Company, 

A Corporation, Appellee. j 

I 

I 

I 

BRIEF FOR APPELLEE. 

STATEMENT OF FACTS. 

I 

On January 24, 1932, Adolph C. Lurig, an| orna¬ 
mental iron worker, while engagd in repairing the 
metal grill work, in The Munsey Trust Compapy, on 
the gate or door leading to that portion of the ofeice in 
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which the vault was situated, was injured by the gate 
falling against him, which said injury caused his death 
on the 28th day of March, 1932, and Mrs. Annie Lurig, 
his widow, filed a claim for death benefits with the 
Deputy Commissioner on the 27th day of April, 1932, 
and the appellee, the insurance carrier for The Munsey 
Trust Company, under a misapprehension of the true 
facts surrounding the circumstances of the death, com¬ 
menced ^ the i^ayment of the allotted amounts without 
controverting the claim of the widow. Subsequently, 
the appellee obtained information which clearly in¬ 
formed appellee that the said Adolph C. Lurig was not 
an employee of The Munsey Trust Company in con¬ 
templation of the Act of Congress known as the Dis¬ 
trict of Columbia Workmen’s Conqjensation Act, and 
requested the Dejmty Commissioner for a hearing as 
to whether or not the said Adolph C. Lurig was an 
employee in contemplation of the Act, and on the 27th 
day of September, 1932, a hearing was had before the 
appellant, Kobert J. Hoage, at which hearing appellee 
was required to be the moving party, and at which 
hearing the appellant, Annie Lurig, introduced no evi¬ 
dence, and which said statement of evidence was set 
forth in full in the Amended Bill of Complaint filed by 
the appellee in the above entitled cause, beginning on 
page 12 of the Record herein, at which time the only 
contention of the ap])ellee was that the relationship of 
employer and employee did not exist between The Mun¬ 
sey Trust ComiDany, a corporation, and the decedent, 
Adolph C. Lurig, and the Findings of Fact of the Dep¬ 
uty Commissioner were filed on the 10th day of Octo¬ 
ber, 1932, holding that the said Adolph C. Lurig at 
the time of the injury, for which compensation was 
claimed, was an employee of The Munsey Trust Com- 
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pany, and his widow was entitled to compensation, 
which said Findings of Fact and Award are set' forth 
in full on images 5 and 6 of the Record. I 

The facts concerning the employment of Adolph C. 
Lurig, as presented before the Deputy Commissioner, 
upon which his finding was based, were that Adolph C. 
Lurig was originally employed by the George A. Fuller 
Company, which was the contractor for the ejection 
of the grill work on the premises of The Munsey! Trust 
Company in 1918, and that subsequently, in 192p, The 
Munsey Trust Company desired to have certain re¬ 
pairs made on the grill work and was advised to! get in 
touch with Mr. Lurig, the man who had charge | of the 
erection of the grill work of The Munsey Trust Com¬ 
pany, and Mr. Lurig was called in to do the needed 
repairs, and that on the 27th day of July, 1926, .kdolph 
C. Lurig submitted a bill to the Bank as followsb ‘‘For 
repairing wickets and repairing locks on July ist and 
July 24th, 1926, respective!}'—$19.00’’, (R. 14)j. The 
next employment was evidenced by a bill dated Novem¬ 
ber 28, 1927, for Twenty-Six Dollars ($26.00) yithout 
any notation. The next service is evidenced by a bill 
dated January 14, 1929, for Twenty-One Dollars 
($21.00), without any notation as to what it Was for. 
On July 1, 1930, a bill was submitted for Twenty Dol¬ 
lars ($20.00) on which was a notation for repairing a 
lock in iron gates, and on November 12, 1930, ^nother 
bill was submitted for the sum of Eight Dollars ($8.00), 
without anv notation as to what it was for. Tne next 

I 

employment was when he was called in on the 23rd 
day of January, 1932, to repair a door, at whi^h time 
lie brought in with him an assistant of his o'^, em¬ 
ployed by himself to assist in repairing the dobr. 

Mr. Pope, Vice-President of The Munsejl’ Trust 
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Company, testified that they hired Adolph C. Lurig be¬ 
cause they thought him qualified to do the work, and 
because I of his familiarity with the structure; that he 
knew nothing* about any wage scale, as stated on page 
19 of the Record: “I had no scale of prices at all or 
any scale of wages—per diem or hour or anything like 
that. I only looked at it as a reasonable charge for a 
reasonable length of time that he consumed to do the 
job.'' 

Appellee filed its Bill for an Injunction and Other 
Relief, setting up, in substance, what has heretofore 
been said, which said Bill of Complaint appears on 
page 1 of the Record, appellee leaving out of the said 
Bill the statement of evidence taken at the hearing be¬ 
fore the Deputy Commissioner, and stating, in Para¬ 
graph 7 of the said Bill, that the decedent, Adolph C. 
Lurig, was not an employee of The Munsey Trust Com¬ 
pany ati the time he sustained the injury, and that the 
status of employer and employee did not exist or was 
not in force and effect at tliat time, and that the appel¬ 
lant, Robert J. Hoage, had no jurisdiction wherein he 
might properly make his said Findings of Fact and 
Award, and a temporary injunction was granted on 
the 21st dav of Januarv, 1933. 

Separate motions to dismiss the Bill of Complaint 
were filed by the appellants, and, on the 10th day of 
INIarch, 1933, Justice Joseph W. Cox filed a Memoran¬ 
dum Sustaining Motion To Dismiss Bill, which said 
Memorandum is as follows: 

‘■The motion to dismiss the bill of complaint is 
granted, with leave to amend, on the following- 
theory : 

MJiile this court has the power to grant a trial 
de novo to determine a disputed question as to the 



jurisdiction of the Deputy Commissioner, tli^ com¬ 
plaining party is not entitled to such trial dej novo 
as a matter or right in every case. The disjputed 
question is tried in the first instance by the Deputy 
('omniissionor. The proceeding in this court is 
in the nature of a review, and the bill shoiild be 
accompanied, or should embody, the transcrip¬ 
tion of the testimony before the Deputy Coinmis- 
sioner, or an adequate statement of the pertinent, 
parts thereof. Upon consideration thereof the 
court must be dissatisfied with the Deputy I Com¬ 
missioner conclusion as to the disputed qu^tion 
before a trial de novo should be granted.’^ I 


and on the 7th day of April, 1933, appellee filed an 
Amended Bill of Complaint for Injunction, setting 
forth in ParagTaifii 6 of the said Amended Bill (fe. 12) 
all the testimony taken before tlie appellant, Rollert J. 
Hoage, and the said Amended Bill of Complaii^t con¬ 
tained, among other things, in Paragraph 7 (it. 24), 
the allegation that the decedent, Adolph C. Luri^*, was 
not an employee of the said The Munsey Trust! Com¬ 
pany, nor was he carried on the books of the said cor¬ 
poration as an emjfioyee or servant, and that the [status 
of employer and employee did not exist nor wajs it in 
effect at that time, and that the said appellant, !^obert 
J. Hoage, had no jurisdiction wherein he might prop¬ 
erly make his said Findings of Fact and Awaijd, and 
l)raying a permanent injunction restraining the [appel¬ 
lants from, in any way, enforcing the Award of |:he ap¬ 
pellant, Robert J. Hoage, dated October 10, 19^2, and 
praying that the appellee be granted a trial de ijiovo of 
all the issues raised, together vfith a prayer for ^-eneral 
relief. j 

The appellants filed separate motions to dismiss the 


Amended Bill of Complaint, and, on the 7th 


jday of 




6 


June, 1933, Justice James M. Proctor filed the follow¬ 
ing Memorandum in the cause (R. 29): 

“The amended bill purports to set forth all the 
evidence before the Deputy Commissioner bearing 
upon the status of Lurig. In my ojjinioii that evi- 
dehce, viewed in a reasonable light, does not sup¬ 
port the findings of the Deputy Commissioner that 
the relationsliip of employer and employee existed 
between the Munsey Trust Company and Lurig at 
the time of the latter’s injury. 1 think, on the con- 
trarv, it is ciearlv shown that Lurig was an in- 
dependent contractor engaged at the time on a re¬ 
pair job, for which it was understood between the 
parties he would be paid the reasonable worth of 
the service rendered. Certainly, if classed as an 
employee, the employment was at best a casual 
one, and not in the usual course of the business of 
the Munsey Trust Comijany. In view of these 
conclusions the motion to dismiss the amended bill 
vrill be overruled with lea%-e to answer within ten 
days. ’ ’ 

and, thereafter, the ai^i^ellants filed their separate an¬ 
swers to the Amended Bill of Complaint, which said 
answers admitted the allegations contained in the 
Amended Bill of ComiJaint, and appellee filed a motion 
to strike the answers of the appellants, which said 
motion was denied by an order dated the 11th day of 
October, 1933 (R. 35), with a further paragraph in the 
said order as follows: 

'Mt is further ordered that the prayer of the 
])laintiif, that it be awarded a trial de novo, be, 
and the same is liereby, allowed.” 

and appended to the said order, the appellants, by 
their attorneys, noted “Xo objection”, and the said 
cause came on for hearing before Mr. Justice Jesse C. 
Adkins, who, on the 8th day of January, 1934, filed his 
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Findings of Fact, Conclusions of Law and Opinion, 
wherein it is stated that the appellants conceded the 
fact that the employment of Adolph C. Lurig was cas¬ 
ual, and the Court finds, as a matter of fact, that the 
said employment was not in the usual course if the 
business of the en)ployer. The Munsey Trust Conipany, 
and because of such conclusion it was unnecessaij’y for 
the said Justice to decide whether the relaticjnship 
between The Munsey Trust Company and Mr. Lurig 
was that of master and servant or that of independent 
contractor (R. 37). j 

I 

i 

CONTENTIONS OF APPELLEE. I 

I 

It is contended by the appellee: I 

1. That the Amended Bill of Complaint did ^t up 

sufficient facts and it did contain sufficient pj^ayers 
upon which the Justice could reasonably mal^e the 
Findings of Fact and Conclusions of Law whiclli have 
been filed in the cause. I 

2. That the Court did not err in granting a trial 

de novo. j 

3. That the employment of Adolph C. Lurig was 
not in the usual course of the business of The Munsey 
Trust Company. 

ARGUMENT. 

It is the contention of the appellee that the facts set 
forth in the Amended Bill of Complaint (R. 10-28) con¬ 
tained sufficient facts and allegations to show that the 
relationship of employer and employee, as Contem¬ 
plated by the Workmen’s Compensation Act ih effect 
in the District of Columbia, did not exist, and tjhat the 
appellant, Robert J. Hoage, had no jurisdictioiji to en¬ 
ter an Award, and that it was wholly proper jfor the 
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appellee to set forth all the facts and ask for relief in 
the alternative according to the conclusion of law that 
the Court might draw from the facts alleged, so that 
if one kind of relief sought be denied, another kind be 
granted; Kilgour v. New Orleans Gas Light Co., 2 
Woods, 144. 

In the footnote to Keigwin’s Cases in Equity Plead¬ 
ing, page 56, is the following: 

‘"If the facts which he (the idaintitf) stales are 
broad enough to give him relief, it matters not 
how narrow his prayer may be, if his bill contains 
a prayer for general relief. And, although he may 
claim a relief not at all warranted by his facts, or 
may be entitled to relief upon very different prin¬ 
ciples of equity from what he supposed, such a 
misapprehension of his case cannot defeat his 
right to relief: ’ ’ 

Hill V. Beach, 12 X. J. Eq. 31. 

It is respectfully contended that the appellee, in 
Paragraph 7 of the Amended Bill of Complaint (R. 24), 
sufficiently alleged that the appellant, Robert J. Hoage, 
had no jurisdiction upon which to base a finding of fact 
and Award against the apxjellee, and that the numerous 
prayers in the Amended Bill of Complaint in the al¬ 
ternative (R. 24-25), together with the prayer for gen¬ 
eral relief contained therein, were sufficient to take 
care of any relief sought by the appellee in its Amended 
Bill of Complaint. 

THE COURT DID NOT ERR IN GRANTING A 

TRIAL DE NOVO. 

It is seriously contended by the appellant, Robert J. 
Hoage,'that the Trial Court erred in its order dated 
October 11, 1933 (R. 34-35), granting appellee a trial 
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de novo, even though both appellants noted ^‘No objec¬ 
tion to the said order. In the Brief of appellant, 
Robert J. Hoage, page 21, in referring to the delcision 
in the case of Crowell vs. Benson, 285 U. S., pa^e 22, 
he states that Congress, in legislating for the nation, is 
limited to the powers expressly contained in the Con¬ 
stitution, but in legislating for the District of Colombia 
it is not so restricted, and is not limited in its abts by 
the limitations contained in the Amendments to the 
Constitution. 

In Lappin v. District of Columbia, 22 Appeals, at 
page 76, Mr. Justice Shepard, in his opinion, sai^: 

I 

‘^All of the guaranties of the Constitutibn re¬ 
specting life, liberty, and property are equally for 
the benefit and protection of all citizens of the 
United States residing permanently or tempbrarily 
within the District of Columbia, as of those! resid¬ 
ing in the several States.” j 

It is respectfully submitted that the limitations on 
Congress contained in the Constitution are binding 
upon the Congress of the United States when legislat¬ 
ing for the District of Columbia. 

The Workmen’s Compensation Act provides that if 
a compensation order is ^^not in accordance with[ law,” 
it ‘ ‘ may be suspended or set aside, in whole or iju part, 
through injunction proceedings, mandatory or|other- 
^vise, brought by any party in interest” agaiijist the 
deputy commissioner making the order and ii 
in the Federal district court for the judicial 
in which the injury occurred. In Crowell vs. Benson, 
285 U. S., page 54, is contained the following: I 

i 

‘‘The statute has a limited application! being 
confined to the relation of master and servant, and 

i ^ 


sitituted 

district 
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the method of determining the questions of fact, 
which arise in the routine of making compensa¬ 
tion awards to employees under the Act, is neces¬ 
sary to its effective enforcement.” 


and at page 56 is contained the following: 

‘‘In the present instance, the Congress has im¬ 
posed liability without fault only, where the rela¬ 
tion of master and servant exists in maritime em¬ 
ployment and, while we hold that the Congress 
could do this, the fact of that relation is the pivot 
of the statute and, in the absence of any other jus¬ 
tification, underlies the constitutionality of this 
enactment. If the ])erson injured was not an em¬ 
ployee of tlie person sought to be held, or if the 
injury did not occur upon the navigable waters of 
the United States, there is no ground for an asser¬ 
tion that the person against whom the proceeding 
was directed could constitutionally be subjected, 
in the absence of fault upon his part, to the liabil- 
itv which the statute creates.” 


and at page 62 of the said case is contained the follow¬ 
ing: 


“The Congress has not expressly provided that 
the determinations by the deputy commissioner ol 
the fundamental or jurisdictional facts as to the 
locality of the injury and the existence of the re¬ 
lation of master and servant shall be final. The 
finality of such determinations of the deputy com¬ 
missioner is predicated primarily upon the provi¬ 
sion, 19 (a), that he ‘shall have full power and 
authority to hear and determine all questions in 
respect of such claim.’ But ‘such claim’ is the 
claim for compensation under the Act and by its 
explicit provisions is that of an ‘employee,’ as de¬ 
fined in the Act, against his ‘employer.’ The fact 
of employment is an essential condition precedent 
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to the right to make the claim. The other jprovi- 
sion upon which the argument rests is that jwhich 
authorizes the Federal court to set aside a cojnpen- 
sation order if it is ‘not in accordance with law\’ 
§ 21 (b). In the absence of any provision asjto the 
finality of the determination by the deputy com¬ 
missioner of the jurisdictional fact of emplo^^ment, 
the statute is open to the construction th^t the 
court in determining whether a compensation 
order is in accordance with law may determine the 
fact of employment which underlies the operation 
of the statute. And, to remove the questior: as to 
validity, we think that the statute should!be so 
construed.’’ I 


and at page 63 is contained the following: ! 

“Assuming that the Federal court may |deter¬ 
mine for itself the existence of these fundamental 
or jurisdictional facts, we come to the quesiion,— 
Upon what record is the determination to be tnade ? 
There is no provision of the statute which! seeks 
to confine the court in such a case to the {record 
before the deputy commissioner or to the evidence 
which he has taken. The remedy which the statute 
makes available is not by an appeal or by ia writ 
of certiorari for a review of his determination 
upon the record before him. The remedy is 
‘through injunction proceedings, mandatory or 
otherwise.’ §21 (b). The question in the instant 
case is not whether the deputy commissioner has 
acted improperly or arbitrarily as shovm by the 
record of his proceedings in the course of Admin¬ 
istration in cases contemplated by the statute, but 
whether he has acted in a case to which the statute 
is inapplicable. By providing for injunction pro¬ 
ceedings, the Congress evidently contemplated a 
suit as in equity, and in such a suit the coi|nplain- 

prove 
e nav- 


ant would have full opportunity to plead am 
either that the injury did not occur upon t 
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igable waters of the United States or that the re¬ 
lation of master and servant did not exist, and 
hence that the ease lay outside the purview of the 
statute. As the question is one of the constitu¬ 
tional authority of the deputy commissioner as an 
administrative agency, the court is under no obli¬ 
gation to give weight to his proceedings pending 
the determination of that question. If the court 
finds that the facts existed which gave the deputy 
commissioner jurisdiction to pass upon the claim 
for compensation, the injunction will be denied in 
so far as these fundamental questions are con¬ 
cerned; if, on the contrary, the court is satisfied 
that the deputy commissioner had no jurisdiction 
of the proceedings before him, that determination 
will deprive them of their effectiveness for any 
purpose. We think that the essential indepen¬ 
dence of the exercise of the judicial power of the 
United States in the enforcement of constitutional 
rights requires that the Federal court should de¬ 
termine such an issue upon its ovm record and 
the facts elicited before it.’’ 

The question of the trial de novo was before this 
Court in the case of The Metropolitan Casualty In¬ 
surance Company vs. Hoage and Luella Brown, 62 
# Washington Law Eeporter, at Page 683, and this Court 
approved the procedure of a trial de novo in the Trial 
Court, where the question before the Court was solely 
the fact of the emi)loyment, and that that fact was an 
essential condition precedent to the right to make the 
claim. 

It is contended further by the appellant, Robert J. 
Hoage, that to permit a trial de novo, in cases where 
the fact of the employment was questioned, would be 
to impair the intended efficiency of the Act, and, on 
Page 65 of Crowell vs. Benson, supra, in answer to 



13 


just such a contention as this, the Court stated as 
follows: I 

“Out of the man 3 ' thousands of cases whijih have 
been brought before the deputy commissioners 
throughout the country", a review by’ the! courts 
has been sought in only a small number, land an 
inconsiderable proportion of these appear jo have 
involved tlie question whether the injury occurred 
within the maritime jurisdiction or whether the 
relation of emplo^’ment existed/’ ! 

I 

It is, therefore, respectfulh’ submitted that tlje Trial 
Court did not err in permitting a trial de novq on the 
question of emplo\’ment, and the appellants, j having 
failed to include a statement of the evidence taken be¬ 
fore the Trial Justice, are bound by the conclrjsion of 
the Trial Court that the decedent, Adolph C.| Lurig, 
was a casual employee whose employment was not in 
the usual course of the business of The Munsej?' Trust 
Company, and that such employment is exclijded by 
the terms of the law which makes the Longshoij’emen’s 
Act applicable to the District of Columbia. | 

DECEDENT’S EMPLOYMENT WAS NOT ik THE 
USUAL COURSE OF THE TRADE, BUSINESS 
OR OCCUPATION OF THE MUNSEY TRUST 
COMPANY, THE EMPLOYER. | 

I 

In the D. C. Code, Title 19, Chapter 2, malving the 
provisions of the Act entitled “Longshoremeji’s and 
Harbor Workers’ Compensation Act” applicjable to 
the District of Columbia, the following is e[xcepted 
from the application of the said Act: 

“An employee engaged in agriculture, domestic 
service, or any employment that is casjial and 
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not ill the usual course of the trade, business, occu¬ 
pation, or i)rofession of the employer/^ 

It was conceded in the Court below by the appellants 
that the employment of Adolph C. Lurig’ was casual 
but that it was in the usual course of the trade, busi¬ 
ness or occupation of The Muiisey Trust Company. 

Mr. Justice Jesse C. Adkins, in his opinion filed De¬ 
cember 1933 (R. 35), states as follows: 

‘‘The business of the Munsey Trust Company is 
banking*. Tlio accident occurred while Lurig* was 
engaged in re]iairing the metal grill work on the 
gate or door leading to that iiortion of the office 
in which the vault was situated. I do not think 
this re]iair work was in the usual course of the 
business of the Trust Company.^’ 

Business as defined by Webster is “Some particular 
occupation or employment habitually engaged in for 
livelihood or gain.^’ It refers to employer’s ordinary 
vocation^ and not to every occasional, incidental, or in¬ 
significant work he may have to do. When we speak 
of a person’s trade or profession, we generally refer 
to that branch of the world’s activities wherein he ex¬ 
pends his usual everyday efforts to gain a livelihood. 

One employed to repair a tractor and do other work 
about a,ranch for a limited time was a casual employee 
and the employment was not in the regular course of 
the employer’s business. Md. Casualty v. Pillsbury, 
172 Cal. 748. 

The Supreme Court of Illinois in construing the 
clause “the usual course of trade, business, profession 
or occupation of the employer” in Uphoff v. Industrial 
Comm., 271 Ill. 312, held that an injury received by a 
workman hired by a farmer to erect a broom corn 
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shed on his farm was not received in the usual | course 
of the business of the employer. I 

One employed by a paper bag company to install an 
engine was not within the New York Act, as tjhe em¬ 
ployer was not engaged in the business of installing 
machinery. iMcNally v. Diamond Mills Paper (bo., 178 
App. Div. The owner of a hotel is not pursuing his 
business within the meaning of the Compensation Act, 
when he causes rooms to be occasionally painted and 
decorated, though it is usual to have work of tjbat na¬ 
ture done from time to time; Holbrook v. Hojtel Co., 
200 Mich. 597, and to the same effect is the ^ase of 
Kelly V. Industrial Commission, 326 Ill. 320. I 
The folio win 2 : is a statement taken from the lease of 
Callahan v. Montgomery, Appellant, 272 Pa. ^6, and 
cases cited therein: ! 

I 

The determination of the applicability of the 
provision of the Act, excluding those whose em¬ 
ployment is ^‘casual in character and noj in the 
regular course of business of the employer de¬ 
pends, under any given state of facts, u^on the 
interpretation or construction of the Act, hnd is a 
question of law. I 

The casual employment of one for the perform¬ 
ance of an odd job may occur in conducting a busi¬ 
ness and still not be in its regular course. . 

The words ‘^regular course’’ refer to thd normal 
operations which regularly constitute the ]j)usiness 
in question, excluding incidental or occasi|)nal op¬ 
erations arising out of the transaction j of that 
business, such as, now and again, repai]|: of the 
premises or appliances or machinery used! therein. 

This was a claim by a wife for compensation 
for the death of her husband. He was i skilled 
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mechanic and was employed by an oil company 
to repair its machinery. During the progress of 
the work the mechanic was killed. The wife’s 
claim was dismissed on the ground that, while de¬ 
ceased ivas killed in the course of his employment, 
sucdi employment was casual and not in the usual 
course of business of the employer. 

Marsh v. Groner, 258 Pa. 473, cited in the opinion, 
was a case where the Court held that one employed 
to do some plastering, in connection with, remodel¬ 
ing of defendant’s dwelling, was both casual and 
not in the usual course of defendant’s business. 
So also in Blake v. AVilson, 268 Pa. 469, one em- 
I)loyed by a farmer to paint a silo was held to be 
both casual and not emx)loyed in the usual course 
of defendant’s business. In Holbrook v. Olympia 
Hotel Cc., 200 Alich. 597, the Court held that a 
painter and decorator, employed to paint hotel 
rooms, was not an employee engaged in the usual 
course of business of the employer, the Court stat¬ 
ing: ‘Ht would seem that occasionally renovating 
the rooms of a' building or the building itself, 
owned or occnjoied by the owmer as a home, with 
paint or paper or both, is not in the usual course 
of the trade, business or occupation of the owner 
unless he is himself in the business of painting 
and decorating. No reason oan be found for 

' - j 

concluding that the owner of a hotel is pursuing 
his business, within the meaning of the law (Com¬ 
pensation Act), when he causes his rooms to be 
occasionally decorated and painted, although it is 
usual to have ivork of that nature done from time 
to timed^ 
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State ex rel. v. Dist. Court, 138 Minn. 1C(3, held 
that a man emi)ioyed to construct a temporary 
building to replace one destroyed by firb, on a 
farm owned by the employer, though not oper¬ 
ated by him, was engaged in work which wis ‘‘not 
in the usual course of business, etc.” Th^ Court 
there stated: “Assuming the lease obligated de¬ 
fendant to erect a shelter for his tenant stock 
* * =» -jj ^ certain sense, the erec¬ 

tion became his business or duty, but that I cannot 
be the meaning of the word ‘business^ in this stat- 
ute; it must refer to the employer’s ordinary voca¬ 
tion and not to every occasional, incidental or in¬ 
significant work he may have to do.” ! 

In Carter v. Industrial Accident Comriiission, 
34 Cal. App. 739, it was held that one employed by 
a grain dealer to load cars with grain, which had 
been left on the station platform because of a 
shortage of cars, was not employed in thk usual 
course of business of his employer; it i^ there 
said: “The loading was not within the usi^hl busi¬ 
ness of the employer; the employment mu^t come 
within the normal operations of the usijial and 
ordinary business of the employer, in oSrder to 
make him liable. This usual and ordinary busi¬ 
ness here did not include the loading of tife grain 
but embraced simply the purchase and transpor¬ 
tation after the grain was loaded on the c^rs. In 
other words, the applicant was casually eipployed 
to do work which was not ordinarilv andlusuallv 
done by or under the direction of the employer 
in the business in which he wars engaged.” 

After citing and analyzing these eases tl^e Penn¬ 
sylvania Court went on to say: “The casual em- 
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ployment of one, for the performance of an odd 
job, may occur in conducting a business and still 
not be in its regular course. For instance, emer¬ 
gency repair work on a machine used in the op¬ 
eration of a business can alwavs be said to take 

•> 

place in the course of that business, as all ma¬ 
chinery at some time or another is bound to need 

* 

repair; but such work, if not of a kind usually 
performed by or under the control of the person 
conducting the business, would be outside the 
regular course thereof. 

The repairs we are iiere considering were no part 
of the regular course of defendant’s business, 
which was that of producing oil; they represent 
merely an odd job, incident to that business, but 
not part of the v/ork ordinarily done by or under 
control of the employer in this particular case.” 

In the case of Fedak v. Dzialdowski, 172 Atl., 187, a 
decision 'by the Superior Court of Pennsylvania, un¬ 
der date of April 23, 1934, where a carpenter was em¬ 
ployed by a merchant on work of converting a ware¬ 
house into an apartment and garage, and while so 
employed was injured and died, it was held that the 
employment was casual and not in the regular course 
of the business of the employer. 

The Court said; 

‘‘As the work of deceased was for a limited and 
temporary pur[)()se, not connected with or consti¬ 
tuting any continued employment, iie was, in the 
contemplation of the statute, a casual employee. 

The work of remodeling this bailding was an 
odd job, not a normal operation within the regular 
business of merchandising in which the defeTidant 
was engaged. 
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I 
I 

j 

Where one has a regular occupation add i)ici- 
dentally owns a building which he rents, can¬ 
not be considered as being habitually engaged in 
renting buildings for a livelihood.’’ | 

In the case of Quick v. E. B. Kintner & Sod et ah, 
decided the same day, and reported in 172 AtL, 189, an 
appeal was taken from an award of damages to the 
claimant. The defendants were in the butcher business 

i 

and, to enlarge their storeroom and to construct, for 
renting purposes, two ai)artments on the second floor, 
they engaged the claimant as a carpenter. He [w'orked 
from March 6, until June 1, 1932, wlien he was injured, 
lie filed a claim and the defendants denied liability, 
claiming that the work was casual and not I in the 
regular course of the business of the defendants, and 
the Superior Court so held, and the said caijse was 
reversed. | 

In every case referred to by the appellantj, Annie 
Lurig, in her Brief, the repairs or work were essential 
to the successful prosecution of the various businesses 
named in each case, and the Pennsylvania cases cited 
clearly show that the employment was in tlile usual 
course of the business of the employer and, therefore, 
compensable, but under no stretch of the ijuagina- 
tion can it be said that the repairing of the metal work 
on the gate leading to that portion of the office ^n which 
the vault was situated could be said to be in tljie usual 
course of the business of a Trust Company. T|ie bank¬ 
ing business could go on forever without a^iy grill 
work of anv kind, and cannot be said to be in t)ie usual 
course of the business of the Bank. I 

The first paragraph of the Conclusions of iLaw (R. 
28) is sustained by the foregoing cases citedi in sup¬ 
port thereof. 

I 

I 
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All the evidence taken before the Deputy Commis¬ 
sioner was made a part of the Amended Bill of Com¬ 
plaint, Paragraph 6 (R. 12, 24) and the said Amended 
Bill of Complaint was before the Trial Justice at the 
time he made his two conclusions of law, and it is re¬ 
spectfully submitted that a perusal of this statement 
of evidence clearly shows that the decedent was a cas¬ 
ual employee whose employment was not in the usual 
course of the business of The Munse}’ Trust Company. 

SUFFICIENT FACTS APPEAR IN THE RECORD 
TO SUBSTANTIATE CONCLUSION OF LAW 
OF TRIAL COURT THAT DEPUTY COMMIS¬ 
SIONER I-IAD NO EVIDENCE BEFORE HIM 
UPON WHICH HE COULD BASE AN AWARD 
IN FAVOR OF APPELLANTS. 

Further substantiating* the decree for a permanent 
inju]iction, the appellee contends that the Deputy Com¬ 
missioner, from the facts submitted before him at the 
hearing*, and the Trial Justice, from the facts con¬ 
tained in Paragraph 6 of the Amended Bill of Com¬ 
plaint, could find that the decedent, Adolph C. Lurig, 
was an independent contractor, for it appears by the 
record herein that no agreement of anv kind was ever 
entered into between the decedent and The Munsey 
Trust Comi)any for the work to be performed, but the 
decedent, who was regularly employed in the construc¬ 
tion of the United States Department of Commerce 
Building during all this period of time, sent a bill, after 
his work was completed, without any notation as to 
what the bill was for, and he did bring his own assis¬ 
tant whenever it was necessary to have an assistant 
and he was never carried as an employee, nor was his 
assistant, on the books of The Munsey Trust Com- 
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pany. The record before the Deputy Commissioner, 
as contained in Paragraph 6 of the Amended! Bill 
of Complaint, brings out the fact that he was cajled in 
as an expert to do certain work, and while it further 
shows that Mr. Pope, Vice-President of The V unsey 
Trust Company, checked ^vith the decedent, Adbph C. 
Lurig, as to what was necessary to be done, once it was 
found what had to be done the details were left entirely 
to the decedent, and it is respectfully submittedl that 
the following citations bring out the contention of the 
appellee that the decedent was an independent contrac¬ 
tor: I 

I 

I 

The control of the work reserved by the employer 
which makes the employee a mere servant is a Control 
not only of the result of the work but also of the |means 
and manner of the performance thereof; and,!there¬ 
fore, where the employee represents the will jof the 
employer as to the result of the work but not as| to the 
means and manner of accomplishment, he is ai^ inde¬ 
pendent contractor, but if the employer exer(fises a 
control over the manner of performance the emlployee 
is a servant. Chicago Ry. v. Bond, 240 U. S. 440. 

In the case of Prest-O-Lite Co. v. Skeel, 1$2 Ind. 
593, the Court said the following: | 

^‘Where an agreement provides for a result to 
be accomplished, but leaves to the person em¬ 
ployed the choice of means and methods b^ which 
it is to be accomplished, the relation exis[ting is 
that of employer and contractor, and not that of 
master and servant, and the employer is no^ liable 
for the contractor’s negligence. j 

An independent contractor is one exercising an 
independent employment under a contract to do 
certain work by his own methods, without subjec¬ 
tion to the control of his employer except a$ to the 
product or result of the work, and his status as 
such is not affected by the mere fact that the work 



22 


is,to be done under the direction and to the satis¬ 
faction of some one representing the employer/^ 

Ill Detford v. State, 30 Md. 79, is the following: 

The rule of respondeat superior does not apply 
where the party enpiloyed to do the work in the 
course of which the injury occurs is a contractor, 
pursuing an independent eni])loyment, and, by the 
terms of the contract, is free to exercise his own 
judgment and discretion as to the means and as¬ 
sistants that he may think proper to employ about 
the work, exclusive of the control and direction, in 
this respect, of the party for whom the work is 
being done. 

In Casement v. Brown, 148 U. S. 622, the Court 
stated as follows: 

‘‘Obviously the defendants were indej^endent 
contractors. The plans and specifications were 
prepared and settled by the railroad companies; 
the size, form and place of the piers were deter¬ 
mined by them, and the defendants contracted to 
build i)iers of the prescribed form and size at the 
places fixed. They selected their own servants 
and emidoyees. Their contract was to produce a 
specified result. They were to furnish all the 
materials and do all of the work, and by the use 
of that material and the means of that work were 
to produce the completed structures. The will of 
the companies was represented only in the result 
of the work, and not in the means by which it was 
accomplished. This gave to the defendants the 
status of inde]:)endent contractors, and that status 
was not affected by the fact that, instead of wait¬ 
ing until the close of the work for acceptance by 
the engineer of the Companies, the contract pro¬ 
vided for their daily supervision and approval of 
both material and work. The contract was not to 
do such work as the engineer should direct, but to 
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1 ! 
furnish suitable material and construct certain 

specified and described j^iers, subject to the daily 
approval of the companies’ engineers. Thife con¬ 
stant right of supervision, and this continuing 
duty of satisfying the judgment of the engiineers, 
do not alter the fact that it was a contract tb do a 
particular work, and in accordance with jhaib and 
specifications already prepared. They did not 
agree to enter generallv into the service of the 
companies, and do whatsoever their empfoyers 
called upon them to do, but they contracted for 
only a specific work. The functions of th^ engi¬ 
neers were to see that they complied with th^s con¬ 
tract—^only this, and nothing more.’ Thei were 
to see that the thing produced and the resi|ilt ob¬ 
tained were such as the contract i)rovided f,br.” 

I 

In the case of Green v. Soule, 145 Cal. 96, aiji inde¬ 
pendent contractor is described as follows: i 

‘‘An independent contractor is one who, |n ren¬ 
dering services, exercises an independent efiiploy- 
ment or occupation, and represents his eniployer 
only as to the results of his work, and iioj: as to 
the means whereby it is to be accomplished. * * * 
The chief consideration which determines lone to 
be an independent contractor is the fact tljiat the 
employer has no right of control as to thb mode 
of doing the work contracted for. 16 Am. & Eng. 
Ency. of Law, 2nd cd.) P. 187. The fact tjiat the 
work is to be done under the supervision] of an 
architect, or that the employer has the rjght to 
make alterations, deviations, additions and omis¬ 
sions from the contract, does not change tlie rela¬ 
tion from that of an independent contractor to 
that of a mere servant. These principle^ apply 
likewise in favor of the principal contractor as 
against any liability on his part for the a<|ts of a 
subcontractor, or of a subcontractor’s servant.” 
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In the case of Maddix v. Hochgreve B. Co., 154 Wis., 
Page 448, it was held that one of the principal distin¬ 
guishing characteristics of the relation of master and 
servant or of principal and agent was the degree of 
retention by the employer or principal of the right to 
control the manner in which the details of the work 
were to be done. If the right to control the details of 
the work was left with the person hired, in the absence 
of other controlling circumstances he must be regarded 
as an independent contractor and not as an emi^loyee 
or agent. 


It is respectfully submitted that the judgment ap¬ 
pealed from should be affirmed. 
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